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Bank Holder Due Course Bonds Received 
from Thief 


bank which loans money good faith the security 
stolen negotiable bonds will entitled hold the bonds 
against the original owner although the latter sent notices 
the theft all banks the locality, including the lending 
bank, appearing that the notice, while received the 
bank’s mail clerk, did not come the attention its officers. 
Merchants’ National Bank Detroit Trust Co., Supreme 
Court Michigan, 242 Rep. 739. 

this case appeared that number negotiable rail- 
road and public utility bonds were stolen from the plaintiff 
bank. All the bonds subsequently came the possession 
the defendant bank collateral loan made the 
officers the defendant one the bandits. 

The plaintiff brought this action replevin recover 
possession the bonds. Since the bonds were negotiable 
the right recover depended upon whether the 
defendant could show that received the bonds holder 
due course. the defendant could this would 
establish its right hold the bonds against the plaintiff. 

The plaintiff showed that, within ten days after the theft 
the bonds, sent written notices describing the bonds 
all important banks the middle west, including the de- 
fendant. Proof mailing notice raises presumption that 
was delivered regular course. The defendant showed 
that mail addressed it, but not any particular officer 
employee, was opened one the mail clerks and sent 
along the person charge the business which 
related. But the officers the defendant, who had charge 
the loan which the stolen bonds were received, testified 
that they had never seen the notice. 
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The court stated the law that, even notice 
the kind here sent received bank, the bank will 
holder due course the officers were ignorant the 
notice the time the transaction and acted good faith. 
appeared that the officers the defendant this case 
did act good faith and the bank, having acquired the bonds 
before maturity and for value, was entitled hold the bonds 
security for the money loaned. 


The following quoted from the court’s opinion: 


Was defendant holder due course? 
Section 9301, 1929, defines holder due course one 
who has taken the instrument under certain conditions, one which 
is: “Fourth, That the time was negotiated him had 
notice any infirmity the instrument defect the title 
the person negotiating it.” 

Section 9305 provides: “To constitute notice infirmity 
the instrument, defect the title the person negotiating the 
same, the person whom negotiated must have had actual 
knowledge the infirmity defect, knowledge such facts that 
his action taking the instrument amounted bad faith.” 

this case, the plaintiff having shown that the bonds were 
stolen, the burden was then upon the defendant prove that was 
holder due course. 

the plaintiff that within ten days after the 
theft the bonds mailed written notices containing description 
them all the principal banks and trust companies the 
middle west including the defendant company. The defendant denies 
having received such notice. Proof the mailing the notice 
raises presumption that was received, but rebuttable 
presumption. All the officers the defendant company having 
with the loan question testified that they did not see the 
notice and had knowledge any circumstance tending 
show defect the title the bonds. According the de- 
fendant’s custom, mail addressed the Detroit Trust Company 
and not any particular person department was opened 
one the mail clerks and sent the person charge the busi- 
ness which related. Following this custom, 
notice, received the mailing department, would sent Mr. 
Butler, vice-president charge the financial department, then 
Mr. Miller, assistant treasurer, and finally Mrs. Irving, col- 
lateral loan teller. All these officers had part the loan for 
which the bonds were accepted collateral. have reason 
doubt their testimony that they did not see receive the notice. 
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But, assuming that was received, that they saw and forgot 
about carelessly mislaid that was not their minds 
the time they acquired the bonds, assuming that was re- 
ceived but through the carelessness the mailing clerk was not 
brought the attention the officers, how would these facts affect 
the company’s title holder due course? 

Toledo, Saginaw Muskegon Railway Company Peters, 
177 Mich. 76, 143 18, 24, this court adopted the following 
rule stated section 200, Jones Corporate Bonds and Mort- 
gages (3d Ed.): purchaser negotiable bonds before due, for 
valuable consideration, good faith and without actual knowledge 
notice any defect title, holds them title valid 
against every other person. Even gross negligence the time 
purchase does not alone defeat the purchaser’s title. purchaser 
may have had suspicion defect title, knowledge cir- 
cumstances which would excite such suspicion the mind 
prudent man; may have disregarded notices stolen bonds; 
and yet, had purchased for value good faith, his title can- 
not impeached. Such suspicion, ground suspicion, 
knowledge his part, may evidence bad faith; but before 
his title can impeached his bad faith must established. 
must shown that did not purchase honestly.” 

the instant case, the defendant did not acquire the bonds 
honestly, was because had notice that they were stolen. The 
plaintiff claims had actual notice. think there was evi- 
dence overcome the presumption that the notice mailed the 
plaintiff was delivered the defendant’s mailing department; but 
neither was there any evidence contradiction the officers that 
they did not see the notice acquire knowledge its contents. 
Unless follow the holding Northwestern National Bank 
Madison Kedzie State Bank, 242 Ill. App. 22, must find 
fact that, when the defendant acquired the bonds, had 
notice that they were stolen. that case which was action 
recover stolen bonds, was shown that notice was received 
the mailing ‘clerk the defendant bank. The officers the bank 
with whom the bonds were negotiated denied having received the 
notice. The court said: “The notice having been received the 
proper agent the bank receive, open and acknowledge its mail 
the line his duties, think the bank estopped from claim- 
ing that did not have actual knowledge the defect the title 
the bonds subsequently received.” 

far have been able determine, this case stands 
alone. estops the purchaser from showing good faith the 
time the bonds are acquired. makes notice theft conclusive 
evidence mala fides. overlooks the well-established rule that, 
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though one has received actual notice, forgetfulness 
gence does not have mind when acquires the bonds, 
may still good-faith purchaser. has been said that the 
test one simple honesty and good faith. Lord Wilkinson, 
Barb. (N. Y.) 593, the trial court charged the jury that “the 
defendants once having had notice, are bound it, although the 
notice may have been forgotten.” 

holding the instruction erroneous, the court said: “If the rule 
well founded, that notice once given good forever—that knowl- 
edge acquired when notice given, conclusive evidence 
edge possessed when the notes were this charge 
correct. But the bona fides the defendants must judged 
from their acts, purposes and knowledge they existed upon the 
day the purchase, then the notice served only prima facie 
presumptive evidence mala fides, and may rebutted proof 
that the notice was lost, its existence and contents forgotten.” 

And has been held that one not required examine such 
notices or, examined, charge his mind with them cumber his 
files with them. Joyce-Defenses Commercial Paper, 394, 
509; Vermilye Co. Adams Express Company, Wall. 138, 
Ed. 609, and Seybel National Currency Bank, 
288, Am. Rep. 583. 

Toledo, Saginaw Muskegon Railway Company Peters, 
supra, was said that one may disregard notice stolen bonds and 
yet purchaser good faith. saying that one may disregard 
the notice, was not meant that may willfully close his eyes 
it. may not resort trick artifice avoid knowledge 
its contents, may not purposely forget it. must act 
good faith. Such notice may evidence bad faith, but 
not conclusive. the instant case, the notice was received the 
mailing clerk, but the three officers the trust company deny 
that they received were made acquainted with its contents. 
know reason why should doubt their testimony. The 
record shows that they acted good faith. 

the bonds question were acquired before maturity, for value, 
and good faith, the defendant holder due course. 


Drawing Salary Advance Not Covered 
Fidelity Bond 


The act bank cashier drawing month’s salary 
advance and openly placing due bills the till for the 
amount not “dishonest” act within the meaning 
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fidelity bond. Such act “wrongful,” but not 
dishonest. Bank Commerce Trust Union In- 
demnity Co., Supreme Court Louisiana, 142 So. Rep. 156. 

this case when the bank discovered what the cashier 
had done, was directed make the amount good and 
immediately did so. The bank made report the incident 
the insurance company. 

About four months after the prepayment salary the 
cashier resigned upon request. And, later, was discovered 
that had embezzled $12,545 the bank’s funds. The 
fidelity bond protected the bank against loss through any 
“wrongful abstraction” the part the cashier. re- 
quired the bank report the company any shortage 
when discovered. 

The insurance company defended the bank’s action 
recover its loss the bond the ground that the bond was 
rendered void the bank’s neglect give the company 
prompt notice when found out that the cashier was 
drawing his pay advance. For the reason, stated, that 
this particular act was not dishonest within the meaning 
the fidelity bond, was held that the defense could not 
stand. 

holding that the bank was entitled recover, the 
court said: 


January, 1926, Clinton Provost became cashier the Long- 
street State Bank, and the defendant issued the bank its fidelity 
insurance policy for the sum $10,000 secure against any 
loss that might sustain through any fraud, dishonesty, forgery, 
theft, embezzlement, wrongful abstraction, misapplication, misappro- 
priation, any other dishonest criminal act omission the 
part said Provost; said policy expire only written notice 
either party, retirement said Provost from said employ- 
ment, “upon discovery loss through him.” 

May, 1928, the Longstreet State Bank was taken over 
the plaintiff, Provost was retained branch cashier, and the 
was continued force and made payable plaintiff. 

June 1930, defendant issued plaintiff its new 
fidelity policy, for $25,000, covering all plaintiff’s employees, includ- 
ing said Provost, and the former policy was canceled all 
future acts said Provost, but continued force any 
past act his. 
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The policy covered loss “through any dishonest act whatever 
(italics ours)” the part employee, and was expire 
written notice, “immediately upon the discovery the Insured 
default the part such employee. (Italics ours.)” 


will here observed that, while the first policy covered losses 
occasioned any wrongful act the part said Provost, the 
second covered only such losses might occasioned some 
dishonest act his part; difference which material, and was 
doubtless suggested the decision this court Bank Jean- 
erette Druilhet al., 149 La. 505, So. 674, handed down 
October 1921, after the date the first bond and before that 
the second. 


II. 


That difference, however, has special bearing the loss 
herein sued upon, which was plain case embezzlement; but has 
very pertinent bearing what constitutes under the 
second policy, the discovery which would terminate 

August 21, 1930, Provost was found have taken out 
the bank’s cash the sum $150, for which had placed the 
till his due bill for like amount. His salary was $150 per month. 
had been paid August 15th; there would due him $75 
August the other $75 would not due him until September 
15th. Apparently had simply drawn his salary for one month 
advance; and did not attempt hide it. This was wrongful, 
because not authorized, but was not necessarily dishonest. 
ample evidence the record that effect, evidence needed. 
Nor did Act No. 221 1916 make so. That act made 
ful but not dishonest; under that act any officer employee who 
borrows money from bank without previous authority from the 
directors guilty misdemeanor, even though secure the loan 
ten times its amount securities the highest standing. 
might punished, but yet one would not call him thief that 
account. 

Provost was directed make the amount good, and did 
once. And one thought the time that Provost had been 
guilty any dishonest act. 

IV. 

About December 31, 1930, Provost was asked resign, and 
did so. After left plaintiff’s employ, was found have 
embezzled $12,545, which had covered forged and fictitious 
and unauthorized notes. And demand was made defendant for 
the amount. 
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Defendant declines payment the ground that all said notes 
are dated subsequent August 21, 1930, and that the policy 
expired that date because plaintiff’s failure report the 
$150 cash shortage then discovered. 

are opinion that the defense without merit. The policy 
June 1930, covered only dishonest acts, and there could 
default that policy except dishonesty. And, before denounc- 
ing employee his bondsman dishonest, employer has 
right satisfy himself that the employee fact dishonest, and 
need not mere suspicion. American Surety Co. Pauly, 
170 160, Ct. 563, Ed. 987. 

VI. 

find unnecessary determine whether the emblezzlement 
occurred before after August 21, 1930. Defendant would 
liable either case, but think the greater part occurred before 


that date. 
VII. 


Under the provisions Act No. 1921 (Ex. Sess.), the 
trial judge properly allowed interest per cent. per month 
the claim; but should have allowed from March 28, 1931, 
instead only from April 30, 1931; plaintiff has asked for 
amendment accordingly and the amendment will allowed. 


Deposit Trust Funds Commercial Depart- 
ment Bank 


bank, acting executor, upon compliance 
with the federal statute setting aside the trust depart- 
ment approved securities, may deposit the funds the estate 
the commercial department and will not chargeable with 
interest thereon. This the holding the Supreme Court 
Alabama the case First National Bank Opp 
Weaver, 142 So. Rep. 420. The statute question (12 
Code, 248k) authorizes national banks act executors 
and stipulates that the funds held trust shall not used 
the bank the conduct its business, unless ‘shall 
first set aside the trust department United States bonds 
other securities approved the Federal Reserve Board. 

appeared that the First National Bank Opp was 
appointed executor the estate Weaver. the 
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decree entered for the final settlement the estate the bank 
was charged with interest funds deposited the bank. 
Thereupon the bank appealed decree. 

The funds question were placed general deposit 
the commercial department the bank. The bank was 
solvent and did not appear that any use the funds 
for profit was made. The president the bank stated that 
the funds were not used loaned out for its benefit nor 
any profit realized therefrom, but that they were always 
readily available for estate purposes and 
was shown that before the funds were deposited the federal 
statute referred above was complied with. 

The interest charge was based the ground that the 
placing the money general deposit the bank, subject 
check and the general use and business the bank, 
constituted use the money for its own benefit the 
bank, the executor; and that under the Alabama statutes, 
section 5908, Code 1923, the bank, having used the money, 
was liable for the interest. Upon the appeal, the decree 
was reversed. The court held that the federal statute in- 
ferentially authorized the deposit the money the com- 
mercial department upon the bank’s compliance with the 
provisions the statute, and that the bank, having met the 
requirements the federal law, could not properly held 
accountable for interest. The court said that any state 
statute relating national banks and containing different 
and conflicting regulations, must yield the federal statute. 
The court also based its decision the ground that the 
naming bank executor the will impliedly authorized 
deposit funds the estate its own institution without 
being required pay interest thereon. This point dis- 
cussed the following paragraphs quoted from the opinion: 


The principle well established that the use the executor 
the money the estate breach duty rendering him liable 
for interest, and, received interest, must account for it, 
because could not permitted derive individual profit from 
the funds his possession. 

speaking our present statute (section 5908, Code 1923), 
the court Clark Knox, Ala. 607, Am. Rep. 93, said: 
“For interest received, profit derived, liable the terms 
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the statute; and uses the funds, is, any event, liable 
for legal interest, because the use is, itself, conversion—a breach 
duty. When employed, the profits derived required 
disclose, and the parties interested may elect take either the 
profits interest the legal rate.” 

Our decisions approve temporary deposit trust account 
responsible bank, trustee, acting good faith and with 
discretion, and relieve such trustee any liability reason 
the deposit the event failure the bank. Chancellor 
Cass. 1915C, 47. 

And Elmore Cunninghame, 208 Ala. 15, So. 814, the 
court declined extend the above-noted statute, and the principle 
recognized Clark Knox, supra, indirect and mere inci- 
dental benefit which the executor may have derived from deposit 
the funds the estate bank which was presumably 
substantially interested stockholder, applying the principle 
Johnson Holifield, Ala. 123, So. 753, though, doubting, 
original proposition, the soundness the conclusion therein 
reached. 

Our statute was enacted and the principle therein stated rec- 
ognized long prior any authorization banks act executors, 
and none our decisions relate the application thereof such 

The matter should viewed the light common sense and 
reason. The testator has shown his confidence the bank 
naming the executor his estate, and exempting from any 
bond. presumably knew that the executor could good faith 
deposit the funds his estate responsible bank. the decree 
here rendered correct, the executor bank could only escape 
liability for interest depositing another institution 
hoarding away the actual cash its vaults. would unreason- 
able assume the testator had either these contingencies mind, 
but, the contrary, having view the dual capacity the bank 
banking institution and trustee, think common sense 
dictates that the testator intended and understood the time 
that the bank its capacity executor would handle the funds 
the estate the usual method deposit, and without penalty 
interest being attached, or, indeed, the further penalty removal 
under section 5789, Code 1923, for use the funds. Otherwise 
considered, clearly the bank could not have afforded, from 
business standpoint, have accepted the trust, evidenced 
the result the decree wherein the interest with which 
chargeable far excess the commissions allowed. And, 
certainly, the bank was not expected seek out competing 
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institution for deposit the funds. Having the utmost confidence 
the bank, disclosed the execution the will, but 
reasonable assume that the testator anticipated that the bank 
would deposit, without penalty, with itself, the funds the estate, 
and impliedly consented thereto. would bordering upon the 
absurd assume that understood that the bank, order 
relieved from interest charge and the risk removal, above 
indicated, must abandon its own facilities for handling the funds 
and deposit some other institution, else hoard the same. 

Moreover, are the opinion that under the facts here 
disclosed there appears self-dealing advantage profit within 
the condemnation the rule the decisions. Any benefit derived 
was wholly indirect and incidental, and would seem that the 
case differs from that Elmore Cunninghame, supra, only 
degree, and not kind. 

conclude, therefore, that the mere routine general deposit 
good faith the funds the estate executor its solvent 
bank does not, without more, constitute any such use thereof 
the executor subject liability for interest, and that 
the nomination the bank executor the will indicates implied 
authority the part the testator that the funds may 
deposited without penalty. 

have hereinbefore indicated our view that different case 
would presented the event any fact which might jeopardize 
the safety the funds, the insolvency the bank, where 
the funds were necessary and used provide cash reserve, any 
evidence negligence, other contingencies not here necessary 
note, for the reason that none them present the instant 
case, and expressly confine the decision above indicated. 


Loss Through Delivering Blank Signed Checks 
Employee 


corporation, which delivers signed checks, blank 
payee and amount, employee order enable the 
employee pay the corporation’s current bills, cannot hold 
the bank liable the payee fills the checks for unauthor- 
ized amount and makes off with the money. 

The California District Court Appeal decided this 
the case Rancho San Carlos Bank Italy National 
Trust Savings Association, Pac. Rep. (2d) 424. 

Passing out blank checks this kind is, course, 
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dangerous and unbusinesslike practice and the loss should 
fall the bank depositor who follows it. 

the case mentioned appeared that the plaintiff 
company kept its account the defendant bank. was 
the custom signing checks, blank payee’s name 
and amount, and delivering them one Harris, its book- 
keeper, used him the payment current bills. 
Harris was, course, authorized fill only the names. 
creditors the plaintiff and the proper amounts owing 
them. 

Harris, however, filled one the checks for $10,000 
and wrote the name Dunnigan payee. Dunni- 
gan was also employed the plaintiff company. had 
knowledge whatever the transaction. then 
deposited the check Dunnigan’s checking account the 
First National Bank Monterey, which was due 
course collected and credited Dunnigan’s account. 
pretext some sort Harris induced Dunnigan give him 
signed blank check drawn the First National Bank 
Monterey. check Harris filled out for $9,800; 
then presented the drawee bank, received the cash and 

The court held that the defendant bank could not held 
liable any theory the law and, holding, said: 


The court found that the check was delivered Harris 
plaintiff with power and authority fill the bank spaces and 
use the same payment its debts; that Dunnigan had interest 
the amount for which the check was drawn, that was fictitious 
person, and that the fact was known Harris; that the acts 
Harris were done the course and within the general scope 
his employment; that plaintiff was negligent delivering the check 
him, and any loss suffered was proximately caused such 
negligence. Judgment was entered favor defendant, 
tiff appealed therefrom. 

Plaintiff attacks certain findings and the conclusion the trial 


that the check was legal effect payable the order 


fictitious person, the fact being known the person who within the 
meaning the statute was the one making payable. 

the rule, that, one signs instrument containing blanks, 
(Cassetta Baima, 106 Cal. App. 196, 288 830); and, where 
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depositor signs checks blank and delivers the same his agent, 
who fraudulently fills the blanks and negotiates the checks, the 
drawee bank which pays the same without notice the fraud 
not liable the drawer, since the negligence the latter the 
proximate cause the loss (Otis Elevator Co. First National 
Bank, 163 Cal. 31, 124 704, [N.S.] 529; Edelen 
Oakland Bank Savings, Cal. App. 302, 178 737). 

the present action, however, conceded that the indorse- 
ment the name Dunnigan was forged; and the duty 
bank pay the checks its depositors drawn payable order 
only person who becomes the holder thereof genuine 
otherwise the amount paid thereon cannot charged 
the depositor’s account (Hatton Holmes, Cal. 208, 
1131; Garthwaite Tulare Bank, 134 Cal. 237, 326; Otis 
Elevator Co. First National Bank, supra; Los Angeles Investment 
Co. Homes Savings Bank, 180 Cal. 601, 182 293, 
1193). But check made payable fictitious non-existing 
person, when such fact known the person making payable, 
instrument payable bearer (Civ. Code, 3090) and accord- 
ing the conclusion the trial court such was the case here. 
has been held that, where the drawer requested draw 
draft the order fictitious person not known the drawer 
such, the knowledge the drawer and not the knowledge the 
person whose request the draft was drawn controls, 
instrument not one payable bearer within the provisions the 
statute. Robertson Banking Co. Brasfield, 202 Ala. 167, So. 
651; American Surety Co. New York First Nat. Bank, 203 
Ala. 179, So. 429; American Express Co. People’s Savings 
Bank, 192 Iowa, 366, 181 701; United Cigar Stores Co. 
American Raw Silk Co., 184 App. Div. 217, 171 480, Id., 
229 532, 129 904; City St. Paul Merchants’ 
National Bank, 151 Minn. 485, 187 516, 1221; 
Second National Bank First National Bank, Ohio App. 68. 
The same rule was followed Los Investment Co. 
Home Savings Bank, supra. But, where agent has authority 
draw checks his principal’s bank account, held 
that check knowingly drawn agent the order 
fictitious person, existing person having interest the 
transaction and not intended the agent receive the check, 


payable bearer. Snyder Corn Exchange Bank, 221 Pa. 


599, 876, 128 Am. St. Rep. 780; Mueller al. Liberty Ins. 
Bank, 187 Ky. 44, 218 465; Litchfield Shuttle Co. Cumber- 
land Valley Nat. Bank, 134 Tenn. 379, 183 1006; American 
Hominy Co. National Bank Decatur, 294 128 
391. conceded that Dunnigan was not party any agree- 
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ment, express implied, whereby the First National Bank 
Monterey undertook collect the check credit the same 
its proceeds his account, that ratified the acts any 
the parties the transaction. And clear that, while this bank 
assumed that was acting for Dunnigan, this being part Harris’ 
plan, was not the latter’s intention that Dunnigan should have 
any interest the check its proceeds should knowingly receive 
the same, such knowledge would have frustrated the fraudulent 
scheme. Nor did the acts mentioned result transfer him 
either the check its proceeds. Mutual assent was necessary 
the existence contract (Civ. Code, 1550); and donation 
valid obligatory until accepted (De Levillain Evans, Cal. 
120); nor, view the circumstances, could his assent accept- 
ance presumed Cor. Jur., Banks and Banking, Leech 
First Nat. Bank, Mo. App. 681, 416). 

stated, one who affixes his signature printed blank 
bill exchange promissory note, and intrusts another for 
the purpose having the blanks filled in, cannot heard deny 
that the latter was authorized complete the same far 
consistent with the printed words L., Bills and Notes, 59, 
874); and here the person whom the signed blank was 
intrusted, and who was authorized complete it, made payable 
one who, although known him existing person, was 
not intended have more than apparent interest therein, and 
this for the purpose misleading the banks. 

has been held that the words, “the person making 
payable,” refer the person who actually drew the check, whether 
the nominal maker not [Mueller al. Liberty Ins. Bank, 
supra; American Sash, Co. Commerce Trust Co. (Mo. App.) 
(2d) 545]; and principle the same rule should apply 
where the person who actually makes the check payable expressly 
impliedly authorized complete that manner. 

The facts stipulated the parties, together with the evidence, 
fully support the findings, and the conclusion the trial court 
that the case within the provisions subdivision section 
3090 the Civil Code sustained principle the following 
decisions involving similar facts: Mueller al. Liberty Ins. 
Bank, supra; American Sash, Co. Commerce Trust Co., 
supra; Norton al. City Bank Trust Co. (C.C.A.) 294 
839; Snyder Corn Exchange Nat. Bank, supra; American Hominy 
Co. National Bank Decatur, supra; Trust Co. America 
Hamilton Bank New York, 127 App. Div. 515, 112 84; 
Bartlett First Nat. Bank Chicago, 247 490, 337; 
Coggill American Exchange Bank, 113, Am. Dec. 310; 
Phillips Mercantile Nat. Bank, 140 556, 982, 
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584, Am. St. Rep. 596; Edelen Oakland Bank 


Savings, supra. See, also, article entitled “The fictitious payee,” 
Mich. Law Rev. 296. 


Insurance the Banking Business 


“Insurance the Banking Business” will the title 
articles published the November and December 
issues the Banking Law Journal. 

These articles will take the various forms insur- 
ance, such fidelity, forgery, burglary, robbery, hold-up, 
theft, which banks find expedient protect them- 
selves from the risks which banks are constantly exposed. 

They will discuss the decisions which bank has 
brought suit policy recover for loss, particularly 
those cases which the court has held that, under proper 
construction the policy, the bank had just claim against 
the insurance company. 

and make sure that protected against the hazzards 
which are likely arise and those which had mind 
the time insuring. 


Insurance the Banking Business 


JOHN EDSON BRADY 


Banks, the exercise wise discretion, find prudent pur- 
chase many kinds insurance, which the average corporation indi- 
vidual does not regard necessary form protection. The answer 
found the fact that banks, class, employ great number 
persons highly important positions trust and, their opera- 
tions, deal largely with money which belongs others. They are con- 
stantly subjected risks which are not frequently encountered 
other lines business. Among the classes insurance which banks 
are interested may mentioned fidelity, forgery, burglary, robbery, 
hold-up, theft, ete. 

There has been considerable litigation over the various forms 
insurance policies held which the insurer has refused 
pay particular loss claiming that, under proper construction 
the policy, the loss was not covered. these cases the matter deter- 
mining the liability non-liability the insurance company has been 
left the courts. 

number cases, which have been decided the courts, has 
been held that the bank has just claim under the policy insurance, 
which brought suit, for the loss which sustained. others the 
decision has been favor the bank, but only after prolonged legal 
controversy. 


Fidelity Insurance. Fidelity insurance, the term usually em- 
ployed, contract whereby one, for consideration, agrees indem- 
nify another against loss arising from the want honesty, integrity 

The contract sometimes similar form policy insurance 
and sometimes the form bond indemnity. some 
the insurance written upon the application the employer, while 
others written upon the employee’s application. But, whatever the 
form, well established that the contract governed the rules 
applicable insurance contracts generally and not the rules applied 
ordinary sureties for accommodation. 

Contracts fidelity insurance are subject the same rules con- 
struction apply other insurance contracts. Thus if, looking all 
its provisions, such contract reasonably susceptible two construc- 
tions, one favorable the insured and the other the insurer, the 
former construction, consistent with the objects for which the con- 
tract was made, adopted. 


937 
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policy fidelity insurance involved New York decision pro- 
‘‘any loss through any dishonest criminal act any 
the insured’s officers, clerks other employees wherever com- 
mitted and whether committed directly collusion with others.’’ 

was held that policy containing the above clause did not cover 
loss through the bank’s paying teller’s act paying checks drawn 
against uncollected items the belief that the items were good. World 
Exchange Bank Commercial Casualty Insurance Co., Y., 173 

another case the bond treasurer corporation undertook 
reimburse the corporation ‘‘for any direct loss sustained 
through the failure the principal perform faithfully and honestly 
the duties any office position and account for all funds 
and property coming into the hands the 

was held that the surety the above bond was not liable for 
funds deposited the treasurer bank selected the corporation, 
which funds were lost through the failure the bank. Lamberton 
Building Loan Assoc. National Surety Co., Minn., 225 Rep. 

decision the United States Court Appeals the 
policy sued obligated the insurer ‘‘to pay First National Bank 
New Cumberland, West Virginia, such pecuniary loss, not exceeding 
Ten Thousand ($10,000.00) Dollars, the latter shall have sustained 
money other personal property (including that for which the 
Employer responsible), any act acts fraud, dishonesty, for- 
gery, theft, embezzlement, wrongful abstraction willful misapplication 
the part the directly through connivance with others, 
while any position any location the employ the 

was held that fidelity bond containing the above clause given 
bank its cashier covered loss caused the cashier and his sons 
using bank funds for the benefit corporation which they were 
interested. Brandon Holman, Fed. Rep. (2d) 586, 55. 

The question whether the loss was discovered time come within 
the provisions fidelity bond was the question involved Tennes- 
see decision. The bond here required ‘‘that any loss covered hereunder 
discovered during the continuance this bond within six (6) 
months after its termination, and notice such loss sent,’’ 
‘‘within ten (10) days after the discovery the ete. 

was held that the above clause covered em- 
ployee, discovered more than six months after his discharge, provided 
the bond itself had not been terminated more than six months. Kings, 
Maryland Casualty Co., Tenn., Rep. (2d) 57, 
318. 

The fidelity bond involved Kansas decision contained this 
clause: 
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the event the death any employee during the term this 
bond, the suspension, dismissal, retirement any employee 
from the service the employer during said term, upon any em- 
ployee entering into partnership relations with the employer, this bond 
thereupon terminate automatically such employee without 
any action the part the 


was held that this clause did not cover robbery committed 
bonded employee after had left the bank’s employ. Montgomery 
County National Bank National Surety Co., Kans., Fed. Rep. (2d) 

The time sending notice loss the insurance company was 
involved case where the policy contained this provision: 


sible after the insured learns that loss has been sustained.’’ 


was held that bank which policy containing the above clause 
was issued, which waited for two years after learning its cashier’s 
dishonesty, before giving notice the insurance company, could not 
recover the policy. Morrellville Deposit Bank Royal Indemnity 
Co., Penna., 144 Atl. Rep. 424, 453. 

The amount which bank was entitled collect under fidelity 
bond came New Jersey decision. The bond provided follows: 


consideration the premium Eight Hundred twelve and 
50/100 ($812.50) Dollars paid The National Bank North Hud- 
son, West Hoboken, J., hereinafter referred the insured, the 
National Surety Co., hereinafter referred the Underwriter, for 
period one year from the date hereof, and subsequent annual 
premiums, each premium being based upon the total number In- 
sured’s officers, clerks and other employees, the Insured’s 
offices covering hereunder the beginning the year for which such 
premium paid (all the officers, clerks and other employees employed 
the offices covered hereunder during the currency this bond being 
hereinafter referred Employees), the Underwriter hereby under- 
takes and agrees indemnify the Insured and hold harmless from 
and against any loss amount not exceeding One Hundred thousand 
($100,000.00) Dollars money, bullion, bonds, debentures, 
certificates, warrants, transfers, coupons, bills exchange, 
promissory notes, checks, other similar securities, hereinafter re- 
ferred Property, which the Insured has pecuniary interest 
for which legally liable, sustained the Insured subsequent 
noon the date hereof and while this bond and discovered 
the Insured subsequent noon the date hereof and prior the 
expiration twelve months after the termination this bond pro- 
vided Condition II. 

bond shall terminate—(a) thirty days after the receipt the 
Insured written notice from the Underwriter its desire ter- 
minate this bond, (b) upon the receipt the Underwriter 
written request from the Insured terminate this bond. This bond 
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shall terminate any Employee—(a) soon the Insured shall 
learn any default hereunder committed such Employee, (b) 
fifteen days after the receipt the Insured written notice from 
the Underwriter its desire terminate this bond such em- 
ployee.’’ 


was held that where the bank, which fidelity bond containing 
the above clauses was issued, sustained loss $235,000 through the 
dishonesty three employees during period five years, the surety 
company’s liability was limited $100,000. National Bank North 
Hudson National Surety Co., J., 144 Atl. Rep. 576, 390. 


Forgery Insurance. question the proper interpretation 
forgery policy was raised New York decision. this case 
insurance company issued bond protect the bank against loss ‘‘aris- 
ing through the payment forged raised checks (genu- 
ine) checks bearing forged indorsements the establishment any 
credit any customers the faith such 

was held that the above clause covered checks bearing forged 
counter signature. Manufacturers’ Traders’ Trust Co. Meyer Malt 

International Union Bank National Surety Co., Y., 157 
the liability insurance company for loss resulting from the pay- 
ment checks drawn person operating under assumed names. 

appeared that the defendant insurance company issued the 
plaintiff bank policy known ‘‘Banker’s Blanket Bond’’ indemni- 
fying the plaintiff against ‘‘any loss through the payment, whether re- 
ceived over the counter through the clearing house mail, forged 
raised checks (genuine) checks bearing forged indorsements 
the establishment any credit any customer the faith such 

person opened account the plaintiff bank under the name 
Wagner. deposited this account two checks for $400 each, drawn 
two other banks. They were signed the names Weber and Vietz 
respectively, and payable Wagner’s order. appeared that Wagner 
drew both these checks and that was known one the drawee 
banks Weber and the other Vietz. withdrew the amount 
the checks and they were subsequently returned the drawee banks, 
one marked ‘‘insufficient funds’’ and the other marked ‘‘no 

was held that the two checks were forgeries within the meaning 
the bond and that the insurance company was liable the plaintiff 
bank for the amount the loss which sustained. 

loss through making loan forged note was held not covered 
policy containing this clause: 
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Aetna Casualty and Surety Company does hereby 
agree indemnify the Central National Bank Portsmouth, Ohio, 
against direct loss, not exceeding the sum ten thousand dol- 

lars, may sustained through the payment the insured bank, 


after the date hereof, any promissory note pay- 
able the insured bank, and upon which there shall have been forged 


that any person whose such depositor has instructed the 
insured bank recognize. 


was held that the above clause did not cover loss due loaning 
note bearing forged maker’s signature. Central National Bank 

Ohio appeared that surety company issued its policy 
plaintiff, bank, whereby agreed indemnify plain- 
tiff against direct loss, not exceeding $5,000, which might sustained 


the payment the insured bank, after the date hereof, 


any check drawn upon the insured bank 
upon which there shall have been forged, the drawer, maker ac- 
ceptor thereof, the signature depositor, and/or 


the cashing the insured bank, after the date hereof, 
through the extension, the insured bank, after the date hereof, 
upon the faith. 

any check draft drawn upon any bank, which shall bear 
the forged signature any depositor the insured bank indorser.’’ 


was held that the above policy, against losses any check bear- 
ing forgery the signature indorsement depositor, did not 
protect the insured bank where appeared that the loss was due 
depositor’s act forging payees’ indorsements checks which de- 
posited the bank, even though the depositor had opened his 
under assumed name. Eastern Exchange Bank Fidelity Deposit 

case arising Indiana suit was brought policy protecting 
bank against loss not exceeding $25,000 which might sustain through 
the payment: 


any check, certified check, draft drawn upon the insured 
bank, any promissory note domestic trade acceptance bank 
acceptance payable the insured bank, and upon which there shall have 
been forged the drawer, maker, acceptor thereof, the signature 
depositor that any person whose signature such depositor has in- 
structed the insured bank recognize, and/or 

any check, certified check draft drawn upon the insured 
bank, any promissory note, domestic trade acceptance bank 
acceptance payable the insured bank, any certificate deposit 
issued, any acceptance made, the insured bank which shall have 
been raised altered any respect, upon which the name any 
indorser shall have been forged.’’ 
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was held that the above policy protecting the bank against losses 
through the payment any note ‘‘upon which the name any in- 
dorser shall have been forged’’ did not cover loss sustained the 
bank making loan promissory notes secured forged guar- 
anty. Fletcher Savings Trust Co. Fidelity Deposit Co. Mary- 
land, Ind., 149 Rep. 105, 21. 

policy insured bank from loss through the payment ‘‘of any 
check, certified check draft drawn upon the insured bank, any 
promissory note, domestic trade acceptance bank acceptance pay- 
able the insured bank, any certificate deposit issued, 
any bank acceptance made, the insured bank, which shall have been 
raised altered any respect, upon which the signature any 
indorser shall have been 

was held that policy forgery insurance containing the above 
clause did not cover note upon which the signature person, who 
signed below the maker’s signature, was forged. Grange Trust Co. 
American Surety Co., Fed. Rep. (2d) 445, 418. 


Burglary Insurance. burglary loss was held not 
policy clauses reading follows: 


Agreement 


all loss money and securities from within any safe vault 
which insurance under this policy applies caused felonious ab- 
straction the same during the day night any person persons 
any accomplice thereof into the safe vault while, duly closed and 
locked, located the banking room the schedule and here- 
inafter called the premises, while located elsewhere after removal 
from within the premises thieves, robbers, their accomplice. 
the event that the said safe, safes vault are not locked time 
lock, the company shall not liable for loss said money and securi- 
ties feloniously abstracted therefrom, unless said forcible entry made 
therein the use tools, explosives, chemicals electricity directly 

Agreement 

all loss damage said money and securities, and said 
safe safes vault, described said schedule, the premises, 
the office furniture and fixtures therein, caused such person 
persons while making attempting make such entry into said prem- 
vault, safe, safes.’’ 


was held that the policy did not cover property stolen from 
vault, which was not locked time lock but combination lock. 
and where the theft was committed one who had key the door 
and knew the combination the vault. Citizens’ National Bank 
Hot Springs Union Indemnity Co., Ark., 250 Rep. 329, 
21. 

Maryland case the question was whether policy covered the 
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contents rented safe deposit boxes. The policy provided that the 
company should liable: 


all loss money and securities from within any safe vault 
which insurance under this policy applies caused the felonious 
abstraction the same during the day night such persons after 
forcible entry such person persons any accomplice thereof into 
the safe vault while, duly closed and locked, located the banking 
room the schedule. 

company shall not liable: (a) For loss money and securi- 
ties, unless they belong the assured, are held assured trust 
collateral for indebtedness assured, are held assured 
any other respects which assured would liable the 
owner for their loss. the books and accounts the 
assured are not kept that the loss may accurately determined 
therefrom the company.’’ 


was held that policy containing the above clauses issued 
bank did not cover the contents safe deposit boxes rented out the 
bank. First National Bank St. Mary’s Leonardtown Maryland 
Casualty Company, Md., 121 Atl. Rep. 379, 699. 

Michigan case the policy involved provided: 


Casualty Company, Baltimore, does hereby agree with 
the Assured. pay the Assured for loss sustained the 
Assured the owner (a), burglary money and securities 
feloniously abstracted during the day night, from within that part 
any safe vault which the insurance under this paragraph 
applies, any person persons who shall have made forcible entry 
therein the use tools, explosives, electricity, gas other chemicals, 
while such safe vault duly closed and locked.’’ 


was held that pistol was not ‘‘tool’’ within the meaning 
the word used the above clause and that the policy did not cover 
case where burglars compelled bank’s teller open the vault 
hitting him with the butt revolver and threatening shoot him. 
Sturgis National Bank Maryland Casualty Co., Mich., 233 Rep. 

insurance policy, protecting bank from loss burglary, does 
not cover loss, expressly excepted the policy, nor does cover 
loss excess limitation stipulated the policy. All insurance 
policies contain certain exceptions and limitations. This statement in- 
cludes policies burglary insurance. 

The exceptions and limitations insurance policy are frequently 
the most important items the document. Nevertheless, they are not 
infrequently ignored the person whom the policy issued and 
who pays the premium. 

action brought bank against insurance company 
$25,000 burglary insurance policy, recover the value securi- 
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ties stolen burglars, the question presented was whether the insur- 
ance company was liable for $13,675, the value the stolen securities, 
only per cent. the face the policy. 

The answer depended upon certain clause the policy and 
whether that clause was binding upon the bank. 

The case Union Bank Berry, Kentucky, National Surety 
Company New York, Kentucky, 243 Rep. 13, 699. 

appeared that 1919, the Union Bank had large number 
Liberty Bonds and other securities, belonging its patrons, deposited 
safe deposit boxes one the banking houses Cincinnati. 

grounds convenience, decided bring the securities its 
own bank and, for the protection itself and its customers, determined 
take out insurance against loss burglary. The matter was taken 
the amount insurance which should taken, policy the sum 
$25,000 was fixed upon. 

Garnet Kemper, the cashier the bank who, for number years 
had been the agent the National Surety Company, was instructed 
negotiate with the company for policy. Kemper wrote the com- 
pany describing the bank’s safe and explaining what was wanted and, 
reply, received from the company letter which read part 
follows: 


examining the description the Victor safe (which the bank 
had), not find whether has steel chest not. has then 
all the securities would have kept the chest, and the safe 
has chest then the securities would have protected the round 
screw door. There this exception, that per cent. the cover- 
age will extend such securities may left out the chest (if 
there one) outside the round screw door, there chest. 
You will get perfectly clear idea the exact contract reading 
paragraph Special Agreements page the policy.’’ 


After some further correspondence between Kemper and the insur- 
ance company, Kemper wrote the company asking issue policy 
the sum $25,000 securities for one year. After receiving the 
policy, Kemper brought before meeting the directors, told them 
was the kind they had applied for and gave them all the protection 
they sought and recommended that they accept it. His recommenda- 
tion was followed. 

the policy appeared the following limitation upon the company’s 
liability 


per cent. and more the amount insurance attaching 
specifically contents any safe containing inner steel burglar 
proof chest shall automatically apply, the safe burglar proof, 
money and securities said safe outside its inner chest, and the 
safe fireproof only then said per cent. and more shall apply 
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securities, silver and subsidiary coin the said safe outside its 
inner 


Kemper knew that this clause would the policy when wrote 
the company requesting that sent. 

During the period covered the policy, the bank was burglarized 
and securities which had been deposited the bank its patrons, and 
placed inside the safe, but left outside the screw door compartment 
the safe amounting $13,675, were stolen. Under the clause quoted 
above, the insurance company contended that was liable only for the 
sum $2,500, per cent. the amount insurance written. 

While was not expressly stated the opinion, would appear 
that the directors did not read the policy and had actual knowledge 
the existence the clause limiting the company’s liability securi- 
ties left outside the screw door compartment. Nevertheless, was 
held that this clause was binding the bank. 

similar per cent. clause was tested the case National 
Surety Co. First State Bank Hawley, Commission Appeals 

The National Surety Co. issued the plaintiff bank policy 
burglary insurance covering the contents safe containing inner 
steel burglar-proof chest. The policy provided that only per cent. 
the amount insurance the contents the safe should apply 
money and securities the safe outside the inner chest. The safe 
had three doors. The outer door was fireproof. The middle door was 
burglar-proof, and the inner door, which was the door the inner chest, 
was also burglar-proof. 

Money and securities were removed from the safe burglars, and 
the plaintiff brought action recover the value thereof. The surety 
company contended that the plaintiff could recover only per cent. 
the face the policy for the reason that the articles stolen from the 
safe had not been the inner cnest. The defendant contended that the 
provision the policy limiting the amount recoverable per cent. 
the amount insurance applied only the case property kept 
the safe between the fireproof door and the first burglar-proof door, and 
that the plaintiff was entitled recover the full amount the loss be- 
cause the stolen property, although not kept within the inner chest, had 
been kept between the first burglar-proof door and the inner chest. The 
court held, however, that the full amount the policy applied only 
the case property kept within the inner chest, and that the plaintiff 
was entitled recover the value the lost articles only per 
cent. the face the policy. 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE PAYING CHECK 
IMPOSTOR 


First National Bank Waycross Guaranty Life Insurance Co., Court 
Appeals Georgia, 164 Rep. 212 


The agent insurance company, charged with the duty 
delivering check the payee, procured another person imper- 
sonate the payee, and introduced him bank which paid the check 
his forged indorsement. was held that, between the insur- 
ance company and the bank, the latter must bear the loss. 


Suit between First National Bank Waycross and Guaranty Life 
Insurance Company. review the judgment, the first-named party 
brings error. Affirmed. 

Robert Falligant and Bouhan Atkinson, all Savannah, and 
Wilson, Bennett Pedrick, Waycross, for plaintiff error. 
Anderson, Cann Cann, Savannah, for defendant error. 


BELL, J.—Where insurance company drawer intrusts its 
agent check delivered the payee, the agent, without more, has 
real apparent authority deliver the check any other person, 
and where wrongfully delivers the check another whom pro- 
cures impersonate the payee and forge the payee’s indorsement 
thereon, and whom then introduces bank, which pays the check 
upon such forged indorsement with the additional indorsement the 
agent, the bank, between itself and the drawer, must bear the loss. 
Under such facts, the bank was not relieved its own duty identi- 
fication, and acted its peril paying the check any person other 
than the payee named therein. the agent had himself forged the 
indorsement and impersonated the payee, the bank would not have been 
protected, and the case not different merely because the agent col- 
luded with another assist him perpetration the fraud. Atlanta 

NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §448. 
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National Bank Burke, Ga. 597 (1, 2), 738, 96; 
First National Bank Ocilla Harris, Ga. App. 667, 104 574; 
Moore Moultrie Banking Co., Ga. App. 687, 148 311; Milner 
First National Bank, Ga. App. 668, 145 101; Prudential 
Insurance Co. National Bank Commerce, 227 510, 125 
824, 146; Harmon Old Detroit National Bank, 153 Mich. 
73, 116 617, (N. 8.) 514, 126 Am. St. Rep. 467; City 
St. Paul Merchants’ National Bank, 151 Minn. 485, 187 516, 
1221; Union Tool Co. Farmers’ Merchants’ National 
Bank, 192 Cal. 40, 218 424, 1417; Miners’, Bank 
St. Louis Smelting Co. (Mo. App.) 178 211; Adler Broadway 

Under the above rulings, the bank which paid the check did not 
acquire the title thereto, and, against the drawer, could not demand 
payment bring suit thereon. The case not altered the fact 
that the drawer writing the check placed the name and address the 
agent the lower left-hand corner, this being mere private memo- 
randum not purporting confer any authority upon the agent 
affect any right the payee. 

Judgment affirmed. 


MORTGAGE BOND HELD NEGOTIABLE 


Thomas Moss, Supreme Court North Carolina, 163 
Rep. 759 


bond negotiable notwithstanding that payable ‘‘to the 
bearer hereof, this bond registered, the registered holder 

bond negotiable notwithstanding provision permitting the 
trustee under deed trust securing the bond extend the time 
payment for specified periods upon the application the maker and 
with the consent the holder. 


Action Alice Thomas against Dave Moss. From judgment 
for plaintiff, defendant appeals. error. 

This action recover bond executed the defendant 
and held the plaintiff the commencement the action holder 
due course. 

the trial the action, after the bond sued on, with certificates 
indorsed thereon, and the deed trust which the bond was secured, 
had been introduced evidence, the parties the action entered into 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§749-757. 


948 THE BANKING LAW JOURNAL 


stipulation, which appears the record, and follows: ‘‘It 
agreed counsel for both sides that the determination this contro- 
versy depends whether not the bond sued negotiable instru- 
ment, and both parties agree leave the court declare whether 
not negotiable instrument. the court shall hold that the 
bond negotiable instrument, then the plaintiff shall have judgment 
for the amount the bond, to-wit: $500.00, with interest. the 
court’s opinion the bond not negotiable instrument, then the plain- 
tiff shall take nothing the action. Both sides reserve the right 
appeal from the decision the 
The bond sued words and figures follows: 


States America 
North Carolina 
Mortgage Six Per Cent. Gold Bond secured Improved Real 
Estate. 
$500.00. 

Moss the County Alamance, State North Carolina, 
for value received, hereby acknowledges himself indebted and promises 
pay the bearer hereof, this bond registered, the regis- 
tered holder hereof, Five Hundred Dollars Gold Coin the United 
States America, equivalent the present standard weight and 
fineness, the 30th day June, the year 1929, the office Ala- 
mance Real Estate Company, the City Burlington, 
State North Carolina, its successors under the deed trust here- 
inafter mentioned, subject the provisions hereinafter made for exten- 
sion time, upon the surrender this bond, and pay interest thereon 
the rate six per cent. per annum from the 30th day June, 1928, 
semi-annually, the office the said Alamance Insurance Real 
Estate Company, like gold coin the 30th day June and Decem- 
ber each year long this bond may and remain force. 

Alamance Insurance Real Estate Company, its successors 
under said deed trust, may its their discretion, extend the time 
for the payment the principal hereof extensions not more than 
one year time for not more than fifteen years from the maturity 
date above written, unless the holder this bond shall notice 
writing said Alamance Insurance Real Estate Company, its suc- 
cessors, least days before the maturity date above written, 
days before the same day and month any subsequent year, demand 
payment this bond and the event application for extension, 
refusal grant extension, such demand for payment, this 
bond shall become due and payable, extensions theretofore shall 
have been granted, upon the maturity date first above written, 
theretofore, extensions shall have been granted, then upon the expira- 
tion the last granted period extension. 

sive, aggregating $4,000.00, two said bonds falling due the 30th day 
June, 1929, respectively, all which are equally secured, 

deed trust, the same being first mortgage real 
property, recorded the office the Register Deeds Alamance 
County, North Carolina. 
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‘‘Second. insurance the buildings situated said land for 
the benefit the bondholders. 

guarantee Alamance Insurance Real Estate 
Company, which said guarantee set forth the back hereof. 

which will appear reference the deed trust bearing 
date 30th day June, 1929, executed the maker this bond, 
reference which said deed trust for the description the property 
mortgaged, the nature and extent the security and the terms and 
conditions upon which this bond issued hereby made, all with the 
same the provisions the said deed trust were herein 
fully set forth. 

principal this bond may registered the name the 
holder the bond transfer books Alamance Insurance Real Estate 
Company, the office said Company the City Burlington, 
North Carolina, and such registration shall noted this bond the 
said Alamance Insurance Real Estate Company, and thereupon this 
bond shall transferred only upon such transfer books, and such 
transfer shall similarly noted this bond, but the same may dis- 
charged from registry transfer like manner bearer, and there- 
upon negotiability delivery shall restored, but this bond may 
again, from time time, registered and transferred bearer 
before. 

bond shall not obligatory for any purpose until shall 
have been authenticated certificate endorsed hereon duly signed 
Alamance Insurance Real Estate Company, its successor under 
said deed trust. 

witness whereof, the maker this bond has hereto set his hand 
and affixed his seal, this 30th day June, 1928. 

Moss [Seal.] 


Indorsed said bond are certificates, duly executed, follows: 


Insurance Real Estate Company’s Certificate. 

Insurance Real Estate Company does hereby certify 
that this bond one the bonds described the within mentioned 
deed trust. 

Insurance Real Estate Co. 
Registration. 

Registration, June 30, 1928. 

whose name registered, Mrs. Alice Thomas. 


The deed trust referred said bond, and executed the 
maker, Dave Moss, and his wife, Flossie Moss, the Alamance 
Insurance Real Estate Company, trustee, contains provisions the 
following effect 

That any sum sums paid the holders the bonds secured 
said deed trust, the trustee guarantor said bonds, taxes 
assessed the property described said deed trust, shall deemed 
principal money, secured said deed trust. 
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That any sum sums paid the holders the bonds secured 
said deed trust, the trustee guarantor said bonds, 
premiums for insurance the buildings situated the land described 
said deed trust, shall deemed principal money secured said 
deed trust. 

The court was opinion that the bond sued this action was 
negotiable instrument under the laws this state, the time was 
sold and negotiated the plaintiff the original holder thereof, and 
accordance with this opinion, and pursuant the stipulation the 
parties appearing the record, adjudged that plaintiff recover the 
defendant the sum $500, with interest and costs. The defendant ex- 
cepted the judgment and appealed the Supreme Court. 

Leo Carr, Burlington, for appellant. 

Dolph Long, Graham, for appellee. 


CONNOR, J.—At the date its issue, the bond sued this 
action was writing and signed the contained uncondi- 
tional promise the maker pay sum certain money; was pay- 
able fixed time; and was payable bearer. was, therefore, 
under the law this state (C. 2982), negotiable instrument, both 
the maker and holders due course, unless certain provi- 
sions appearing its face, incorporated therein reference the 
deed trust which was secured, destroyed its negotiability, both 
the maker and holders. the bond was negotiable instru- 
ment its origin, the absence restrictive indorsement 
holder, continued negotiable instrument until was discharged 
payment otherwise. 3028; Johnson Lassiter, 155 47, 
23; Wettlaufer Baxter, 187 Ky. 362, 125 741, 744, 
its journey into the commercial world, should retain the 
end the character given the beginning and written into its face. 
was intended negotiable instrument, and was written, 
should continue one. was intended nonnegotiable in- 
strument and was written, should remain. Then every one who 
puts his name it, well every one who discounts purchases it, 
will need only read know what and what his rights and 
liabilities 

The defendant contends that the bond sued was not negotiable 
instrument the date its issue, because provided its face: 
(1) That the amount the bond shall payable bearer, or, regis- 
tered, the registered holder only; and (2) that the time for its pay- 
ment may extended. 

Neither these contentions can sustained. The right have the 
bond registered given holder the bond for his protection, and 
may exercised not his discretion, without affecting the liability 
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the maker. One who has acquired the bond holder due course 
does not forfeit his rights such holder against the maker the regis- 
tration, his option, the bond. 

extension the time for the payment the bond granted 
only upon the application the maker, and then the discretion 
the trustee the deed trust which the bond secured, and with 
the consent the holder the bond. Unless such extension granted, 
the bond payable fixed time according its. tenor. 

The defendant further contends tuat the bond was not negotiable 
instrument because its amount nct a.sum reason the 
insurance premiums, which are the bord reference 

This contention cannot paid the holders 
the bonds the trustee for taxes for insurance premiums are 
not added the amount due the bond. provided only that 
such sums shall deemed principal money and shall secured 
the deed trust. The amount due the bond, which certain and 
not contingent, not affected the provisions the deed trust 
with respect sums paid for taxes for insurance premiums. 

There error the judgment. affirmed. 


INTEREST CLAIMS AGAINST FAILED 
BANK 


Taylor, Bank Commissioner Corning Bank Trust Co., Supreme 
Court Arkansas, Rep. (2d) 1102 


Upon the closing bank, unless there sufficient money 
hand pay all the depositors, both general and preferred, 
interest can allowed any deposit, even those which are entitled 
preference payment. Every general depositor has the same 
right depositor holding preferred claim, except the right 
paid first. 


Action the Corning Bank Trust Company against Walter 
Taylor, Bank Commissioner, charge the American Exchange Trust 
Company. From the decree, defendant appeals. and ren- 
dered. 

Sam Rorex and Nat Hughes, both Little Rock, for 

Downie and Shields Goodwin, both Little Rock, and Oliver 
Oliver, Corning, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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MEHAFFY, J.—This the second appeal this case. The deci- 
sion first appeal 183 Ark. 757, (2d) 557, where the 
facts are stated. 

The only question this case now whether interest should 
paid prior preferred claim against insolvent banking institu- 
tion. 

Appellee cites and relies section 7360, Crawford Moses’ Dig. 
That section prevides for allowing interest judgments from the day 
signing the judgmert. has application here. 

The against. the bank commissioner charge the Ameri- 
Exchange Company, institution hopelessly insol- 
vent. While this-claim prior preferred claim, every other deposi- 
tor has the same right as.a depositor holding preferred claim, except 
the right paid first; but unless the banking institution commis- 
sioner has sufficient funds pay all the depositors, interest can 
paid any claim. 

Appellee also cites and relies Arkansas Southern Ry. Co. Ger- 
man Nat. Bank, Ark. 136, 107 668, but the court that case 
was not dealing with insolvent banking institution, and, under our 
statute, judgments draw interest after the signing the judgment; 
but the above case does not hold that interest may allowed case 
like this. 

Appellee next calls attention 213 79, and 215, 
82. These sections simply state the law that judgments bear 
and, general rule, this true. 

Appellee next refers Bank Roxie Lampton, 104 Miss. 427, 
So. 452, 453, 650. That case was tried agreed statement 
facts, and the court said: ‘‘It manifest from the agreed statement 
facts that the appellant was wholly without fault the matter, and 
that the Pike County Bank Trust Company was simply the victim 
Caston’s fraudulent 

The court that case allowed interest. Caston was acting presi- 
dent the Bank Roxie and acting cashier the Pike County Bank 
Trust Company, and committed the frauds mentioned the case; 
but the facts that case are different from the facts the case bar. 

The general rule that, unless there are sufficient funds pay all 
the depositors, depositor entitled interest his claim. Sickles 
Horse Co. Americus Nat. Bank (D. C.) 230 738; Shaw, Banking 
Com’r (Tex. Civ. App.) (2d) 200; parte Hern- 
len State rel. Fant Browne), 156 181, 153 133, 
443; People American Loan Trust Co., 172 371, 
200. 

the case People American Loan Trust Co., supra, Vann, 
J., delivering the opinion the court, said: ‘‘If the assets are 
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cient pay all, including interest, must paid, for, against the 
corporation itself, interest should allowed before the return any 
surplus the stockholders.’’ may admitted that these remarks 
were unnecessary the disposition the case then under considera- 
tion, but the rule thus asserted appears eminently just and 
well supported other authority that now have hesitancy 
adopting the rule that should adhered disposing ques- 
tions this character. not only accord with the views expressed 
the case Sickles Herold, supra, but those expressed National 
Ed. 176; Richmond Irons, 121 64, Ct. 788, Ed. 864; 
Mahoney Bernhard, App. Div. 499, 642; Wheeler 
Millar, 353. See Eastman Farmers’ State Bank Olivia, 
175 Minn. 336, 221 236; Leach, Supt. Banking Sanborn 
State Bank Sanborn, 210 Iowa 613, 231 497, 1206. 

depositor bank which has become insolvent not entitled 
interest his claim unless the assets are sufficient pay all the 

The decree the chancery court reversed, and the cause dismissed. 


AGREEMENT THAT COLLECTING BANK 
SHALL NOT LIABLE FOR CORRE- 
SPONDENTS’ DEFAULTS 


Jefferson County Building Loan Assoc. Southern Bank Trust 
Co., Supreme Court Alabama, 142 So. Rep. 


express agreement with its depositor collecting bank may 
contract against liability for the negligent acts the insolvency 
its correspondent banks. 


Action assumpsit the Jefferson County Building Loan Asso- 
ciation against the Southern Bank Trust Company. From judg- 
ment for defendant, plaintiff appeals. Affirmed. 

The deposits involved this suit constitute checks drafts which 
were drawn the Bank Ensley banks the vicinity Ensley. 
the day the deposit was made, the Southern Bank Trust Company 
forwarded the Bank Ensley checks the Bank Ensley and 
other checks the banks Ensley for collection. These checks were 
sent what was designated collection letter; and, the same day 


similar decisions see Banking Law Journal Digest (Third 
Edition) §269. 
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the checks were sent the Bank Ensley for collection, the Southern 
Bank Trust Company drew its draft the Bank Ensley for the 
proceeds the collections when made. This draft was drawn through 
the Birmingham Trust Savings Bank Birmingham, the defendant’s 
correspondent. 

The Bank Ensley made collections the items here involved; 
and payment the draft drawn the Bank Ensley the 
Southern Bank Trust Company, through the Birmingham Trust 
Savings Company, the Bank Ensley drew its draft upon its corre- 
spondent, the American-Traders’ National Bank, favor the Bir- 
mingham Trust Savings Company. This draft the Bank Ensley 
the American-Traders’ National Bank, favor the Birmingham 
Trust Savings Company, was never paid, for the reason that the 
time its presentation the Bank Ensley had closed, had ceased 
business, and its affairs had been taken over the superintendent 
banks the state Alabama for liquidation. 

the time the deposits were made the plaintiff with the defend- 
ant bank, the items here involved were credited the defendant upon 
the passbook the plaintiff. Upon the draft the Bank Ensley 
not being paid and upon the failure the Bank Ensley pay over 
the defendant, the Southern Bank Trust Company, the proceeds 
the checks involved this suit, the Southern Bank Trust Company 
charged the items said checks back the Jefferson County Building 
Loan Association. 

Woolverton, Birmingham, for appellant. 

Coleman, Spain, Stewart Davies, Birmingham, for appellee. 


THOMAS, J.—The suit appellant was based the common 
counts. There was judgment for defendant the court without 
jury. The assignments error challenge the correctness the ruling 
under the evidence. 

The passbook was evidence, showing deposits plaintiff with 
defendant the respective dates, and the amounts of, January 
1930, $22,922.57, and January 1930, $4,018.03. The items involved 
the suit were included ‘‘those two deposits,’’ shown the evi- 
dence Mr. Yeilding, Jr., who was secretary and treasurer plaintiff 
corporation. The latter admitted receipt the charge tickets ‘‘un- 
paid for the two amounts ‘‘Items Bank 

The respective books entry and ‘‘deposit slips’’ were evidence 
showing the items credit and containing the agreements set the 
special pleas. 

The evidence exhibited the bill exceptions proves the material 
averments the special pleas. The relation maintained between the 
defendant bank and the Bank Ensley was that collection ac- 
count, items being sent the Bank Ensley for collection itself 


THE BANKING LAW JOURNAL 955 


and other resident banks, and such entries would follow the trans- 
mission remittance the amount amounts collected. 

The checks involved this case and deposited plaintiff with de- 
fendant were sent for collection form collection letter, which 
Mr. Sterrett explained follows: wrote them form 
which term collection letter, which had this heading: The follow- 
ing items for collection. listed these items collection letter and 
mailed them them for collection. That had been going ever since 
our bank had been business, about five years that time. With 
reference this transaction, received those items January 8th. 
One deposited the 7th; one was deposited the 8th. Those items 
were sent the Bank Ensley; mailed them that day. drew 
draft the Bank Ensley that same day with these items for collec- 
tion. Those collections were never paid over us. did not ever 
receive any actual funds those items. did not ever receive any 

That witness further testified unequivocally that, when 
they collect them, why, they would pay the draft that had been drawn 
against them—wipe the account out. the items were not paid 
presentation they would charge them back against the collection account 
and return them us. That the reason adopted that practice. 
never made any deposit ticket did anything that sort for the 
Bank Ensley. The only account had with the Bank Ensley 
was this collection 

Though this was different from the customs other banks, was 
the same custom and course its business, use and pursued de- 
fendant from time prior the opening the account plaintiff, 
and after the transactions made the basis this suit. 

The following propositions are established our decisions: 

When negotiable paper deposited proper correspondent bank 
only, the depositor remains the owner the collect- 
ing bank, the absence special agreement the contrary. 
such the collecting bank takes such paper agent for the 
and the mere provisional cash, with liberty draw thereon, 
will not change this rule, applicable where negotiable paper trans- 
mitted one banker another for collection the latter. 
further established that such depositor could not recover for money had 
and received upon failure such initial collecting bank receive the 
collected the bank which was sent—from such im- 
mediate collecting bank where the bill draft payable. against 
the latter that assumpsit could maintained. Eufaula Grocery Co. 
Missouri Nat. Bank, 118 Ala. 408, So. 389; Morris Co. Alabama 
Carbon Co., Ala. 620, So. 764; Jefferson County Savings Bank 
Hendrix, 147 Ala. 670, So. 295, (N. 246; Stone River 
Nat. Bank Lerman Milling Co., Ala. App. 322, So. 776; Id., 185 
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Ala. 673, So. 1012; Commercial Nat. Bank Armstrong, 148 
Alexander Birmingham Trust Savings Co., 206 Ala. 50, 52, 
So. 66, 67, 1079, this court said: 


far the question here concerned involved, consider the 
Stone River National Bank Lerman Milling Co., Ala. App. 
322, So. 776, reviewed and approved this Court parte Stone 
River National Bank, 185 Ala. 673, So. 1019, decisive this ap- 
peal. The holding that case Ala. App. 322, So. 776), well 
expressed the second headnote follows: 

“Where the drawer draft indorsed the bank when de- 
positing for collection and the bank credited the drawer with the 
amount his deposit account, the bank did not thereby become the 
purchaser the draft, since its liability was not absolute, but condi- 
tioned upon the collection the draft; hence, the proceeds the draft 
the hands another bank, whom was sent for collection, be- 
longed the drawer, for which could maintain assumpsit, and 
such was subject garnishment his 


Neither the deposit check with bank for collection and the 
mere entry its books the deposit money favor the owner, 
nor the negligence such bank and about the collection the check 
from the drawee bank, whereby there failure collect it, make such 
check the property collecting bank. such the bank which 
the deposit made becomes the agent the owner the check 
lect the same. Jefferson County Savings Bank Hendrix, 147 Ala. 

Dudley Phenix-Girard Bank, 216 Ala. 591, 594, 114 So. 188, 


191, the authorities were again considered, and the opinion concluded 
follows: 


Our judgment that the Massachusetts rule more con- 
sonant with what must the mutual understanding the parties 
such e., that the contract implied the part bank taking 
paper for collection—for course the parties express contract may 
arrange the matter they will—is simply undertaking the part 
the bank exercise care and diligence the selection proper 
and suitable subagent and transmitting the paper, and, the bank 
has done that, not liable for the default its correspondent. That 
rule seems have the support the better reasoned cases. The 
question issue discussed learnedly and length the cases and 
the editorial notes Brown People’s Bank, (N. S.) 
608; Tillman County Bank Behringer, 1302; City 
Douglas Federal Reserve Bank, 1425, controlled, 
course, the decision the Supreme Court the United States 
Exchange National Bank Third National Bank, 112 276, 
Ct. 141, Ed. 722; Cohen Tradesmen’s National Bank, 262 Pa. 
76, 105 48, 518, which last-named case the annotator 
correctly observed that ‘it seems quite clear that the conclusion 
Cohen Tradesmen’s National Bank correct under either theory,’ 
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was the case Eufaula Grocery Co. Missouri Bank, supra; and 
the texts 262, 263; Morse Banks and Banking (5th 
Ed.) 272, 275; Michie, Banks Banking, 162 (2); 
251, Morse Banks and Banking this question dis- 
cussed some length and the cases are considered. The author gives 
his unqualified approval the Massachusetts rule; shows that the au- 
thority Chief Justice Marshall rests the side that rule notwith- 
standing the decision Exchange Bank Third National Bank, supra; 
and discloses the ‘invincible reasoning’ the rule stated the Massa- 
chusetts cases, Fabens Mercantile Bank, Pick. 330, Am. Dee. 59, 
where Chief Justice Shaw cites Chief Justice Marshall, and Dorchester 
Bank New England Bank Cush. 177], supra. The author says 
that ‘in the case collection, the usage forward subagent well 
established, and the parties must presumed contract reference 
and quotes Story Agency, 201, follows: ‘If there exists 
relation the business known and established usage substitution, 
the principal would held have expected and authorized such sub- 
stitution,’ and substitute appointed agent, who has the power 
substitution, becomes the agent the original principal and may 
bind him his acts, and responsible him his agent.’ 
ubi supra, think find the correct rule clearly stated follows: 

would seem the more reasonable and just construction the 
undertaking the bank which the paper deposited for collection, 
that when the paper payable another and distant place the bank 
receiving the bill discharges itself liability transmitting the 
same, due time, suitable and reputable bank other agent the 
place payment.’ 


See Hendricks Jefferson County Savings Bank, 153 Ala. 636, 
So. (N. S.) 686; Stone River Nat. Bank Lerman 
Milling Co., Ala. App. 322, So. 776; Dudley Phenix-Girard 
Bank, supra. 

volume II, Michie Banks and Banking, 159, pages 1380-1384, 
the subject thus stated: ‘‘When negotiable paper deposited 
bank for the depositor remains the owner, the collecting 
bank, the absence special agreement the contrary (Eufaula 
Grocery Co. Missouri Nat. Bank, 118 Ala. 408, So. 389; Morris 
Co. Alabama Carbon Co., Ala. 620, So. 764), and the bank 
takes such paper simply agent for the owner. The mere provisional 
cash, with liberty draw thereon, will not change the rule. 
The question one fact rather than law. The general rule just 
laid down also negotiable paper transmitted 
one bank banker another for collection the latter, except where 
the collection has been fully completed the receiving bank its 
agent, and the terms the arrangement show that was not intended 
that the proceedings kept special deposit until 

When bank receives check for collection and return with instruc- 
tions remit draft, and immediately draft for the amount re- 
mitted the sending bank the correspondent, and payment this 
draft not made, the bank with which the check deposited for col- 
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lection not liable the depositor, the agreement the collection 
was that should only liable when actual funds solvent credit 
should come into its possession. Morse Banks and Banking (6th 
Ed.) 249; Savings Trust Co. King, Or. 228, 
465. 

The effect the cases that mere bookkeeping between bank 
and subagent will change the actual status, express implied, the 
parties, destroy the right which arises out the real transaction. 
That say, the mere crediting remitting bank subagent 
with the proceeds collection will not preclude the owner the paper 
from recovering the proceeds from the bank. Heid Com- 
mercial National Bank (Tex. Com. App.) 240 908, 
904; Morse Banks and Banking (6th Ed.) 250; 2nd Michie 
Banks and Banking, 159, 162, 163, 164; Franklin County Nat. Bank 
Beal (C. C.) 606, 607; Holder Western German Bank (C. C.) 
132 187. 

results from the foregoing that the insolvency collecting bank 
which the receiving bank sent check draft for collection, the 
collection the check draft has been made before closes for busi- 
ness, and the amount has not been actually paid the remitting bank, 
does not change the status the receiving bank and the depositor 
that principal and agent into the relationship depositor and 
debtor. And especially this true when the deposit made with 
understanding condition, express implied, that the depositor not 
actually credited with the amount the check draft until 
actually paid the receiving bank money solvent credit. Michie 
Banks and Banking, 166, seq.; pp. 622 630; Los 
Angeles Investment Co. Home Savings Bank, 180 Cal. 601, 182 
293, 1193; Heid Commercial National Bank (Tex. Com. 
King, Or. 228, 138 465. 

follows that bank which receives check for may ex- 
pressly relieve itself from liability for the negligent acts correspond- 
ent banks employed making the collection express agreement 
that effect with the depositor. Dudley Phenix-Girard Bank, supra; 
Heid Commercial National Bank, supra. 

The usual manner entering into such agreement with the de- 
positor have the stipulation exempting the bank printed the 
deposit slip handed the depositor the time depositing his 
checks the book deposit which the entry made, either 
both evidences such limitation liability. And has been held 
that the words deposit slips, ‘‘all items credited subject final pay- 
ment,’’ mean that the given subject the final payment the 
bank. Brady Bank Checks (2d Ed.) 280, page 451; Capital Grain 
Feed Co. Federal Reserve Bank Atlanta (D. C.) (2d) 614. 
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And, the weight authorities, held that, the depositor 
accepts and retains passbook, wherein are printed rules the bank 
respecting the repayment deposits, deemed acquiesce therein 
and they become part the contract between the bank and the de- 
positor. Brady Bank Checks, supra; Heid Commercial National 
Bank, supra; Chase Waterbury Savings Bank, Conn. 295, 
37, 329, Ann. Cas. 96; Wall Provident Institution for 
Savings, Allen (Mass.) 320; Ferguson Harlem Sav. Bank, Mise. 
Rep. 10, 825; Wegner Second Ward Savings Bank, 
Wis. 242, 1096; Falls City Woolen Mills Louisville Nat. 
Banking Co., 145 Ky. 64, 140 66; Donlan, Ex’r Provi- 
dent Institution for Savings, 127 Mass. 183, Am. Rep. 358. 
Affirmed. 


INDORSER’S RIGHT SET-OFF 


Johnston Coffee Co., Inc. Page, State Bank Commissioner, 
Court Appeals Maryland, 157 Atl. Rep. 297 


depositor insolvent bank cannot set off his deposit 
against his liability indorser note held the bank, which 
note was signed the makers for the the indorser. 


Petition the Johnston Coffee Company, against 
George Page, State Bank Commissioner, receiver for the Chesa- 
peake Bank Baltimore. From decree dismissing the petition, peti- 
tioner appeals. Affirmed. 

Frank Ober and Charles Hoffman, both Baltimore (Janney, 
Ober Williams, Baltimore, the brief), for appellant. 

Morris Rosenberg, Baltimore (Herbert Levy, Baltimore, the 
brief), for appellee. 


SLOAN, J.—The question this case the right in- 
dorser set off its deposit insolvent bank against its liability 
notes held the bank, maturing after the receivership; the makers 
having signed for the accommodation the indorser. The appeal 
from decree dismissing the petition, all the facts which were 
admitted the answer except the charge insolvency the makers, 
which, agreement, was abandoned. 

December 10, 1930, George Page, bank commissioner 
Maryland, was appointed receiver the Chesapeake Bank Baltimore. 
the time his appointment there were among the assets the bank 
two notes made Johnston and Grace Johnston, indorsed 


similar decisions see Banking Law Journal Digest (Third 
Edition) §625. 


960 THE BANKING LAW JOURNAL 


the Johnston Coffee Company, Inc., one the notes for $1,100, 
dated September 1930, maturing January 1931, the other for $500 
dated November 22, 1930, maturing December 22, 1930. The loans were 
applied for the appellant, the Johnston Coffee Company, which 
was credited with the proceeds, the makers receiving none the money 
advanced. The bank required the notes made and indorsed. 
The appellant has deposit the insolvent bank $1,041.06, which 
has requested the receiver apply the notes indorsed it, and, 
upon the refusal the appellee credit the appellant’s deposit against 
the notes, petition was filed praying order directing the credit 
made. 

The question raised the petition has not been before this court, 
the nearest approach being the Colton Drovers’ Building 
Association, Md. 85, 23, 388, Am. St. Rep. 431, 
wherein was decided that depositor entitled set off his deposit 
against his promissory note held bank, even though the note does 
not mature until after the bank has gone into receivership. the 
opinion (page Md., 23, 25) was said that the note ‘‘was 
debt already incurred the appellee, and payable the bank when 
due.’’ indorser not indebted the obligation until the note 
matures, that the relation debtor and creditor did not run con- 
currently with the note the case just cited. The appellant insists 
this case that, because the indorser the real party interest, the 
same rule should applied the maker the note the Col- 
ton Case, even though the Uniform Negotiable Instruments Law (Code, 
art. 13, 48) makes distinction between accommodation maker 
and one for value far the holder concerned. support this 
contention, urges this court accept the authority the decision 
Building Engineering Co. Northern Bank New York, 206 
400, 1044, 1045, which the facts and are identical 
with those this case. that case the court, distinguishing be- 
tween the facts the case and the provisions the Uniform Negotiable 
Instruments Law, which was force New York, said: ‘‘It nowhere 
appears from the Negotiable Instruments Law, from anything that 
ean considered determining the intention the Legislature, that 
said sections and [sections and 48, article the Maryland 
Code] were intended prevent the courts from determining, equity, 
all questions between insolvent holder note and the one prima- 
rily liable for the indebtedness the instrument matter fact, 
whether maker indorser’’; and: ‘‘If assume that action 
law the makers the note must arbitrarily treated primarily 
liable thereon, and the plaintiff secondarily liable thereon, does not 
prevent the court, action equity, from determining and 
ing the rights the parties the same are found matter 
See, also, Winne Winne, 166 263, 271, 832, Am. St. 
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Rep. 647; Note, 950. Compare Curtis Davidson, 215 
395, 109 481. 

But, while this court has never had before the precise question 
which this case presents, has had occasion express its opinion and 
declare its position the proposition that court equity may 
appealed give relief where the real relations the parties 
note are not what, from the instrument, they appear be. Jamesson 
Citizens’ National Bank, 130 Md. 75, 81, 994, 996, Ann. Cas. 
1918A, 1097, quoting with approval from Union Trust Co. 
212 Mass. 205, 679, Ann. Cas. 1913C, 525, said: ‘‘Care 
should taken adhere closely possible the obvious meaning 
the act, without resort that which had theretofore been the law 
this commonwealth, unless necessary dissolve obscurity doubt, 
especially instances where there was difference the law the 
different states. Approaching the act from this point view, 
apparent that relation principal and surety established con- 
templated any its sections. determines the liability the 
various parties the negotiable instrument the basis that which 
written the paper. The obligation all makers, whether for ac- 
commodation otherwise, pay the holder for value according 
the terms the bill note. Their obligation primary and abso- 
lute. The act makes provision for the proof another and 
different relation than that expressly undertaken and defined the 
tenor the instrument signed. The fact that one accommodation 
maker gives rise duty less greater different the holder 
for value than that imposed upon maker who received value. This 
expressly provided the act, even though such holder knew the time 

that the maker was accommodation maker.’’ And this court 
(page Md., 994, 998), expressing its opinion, said: 
would very unreasonable appeal court equity, one, 
who was primarily liable under statute, asked that the judgment 
declared invalid, because common law the defendant would have been 
surety, while under the statute treated principal, just the 
maker who got the money is. would, effect, permit court 
equity repeal statute which had been passed for the purpose 
changing the common law respect this and other matters, well 
have uniformity this branch the law, which many people 
the country are See, also, Vanderford Farmers’ 
(N. 8.) 129. 

will thus seen that this court has disapproved any efforts 
assert any other relationship put liability any other basis than 
appears from the plain language the act, and from the instrument 
itself. between the parties the paper, their relationship it, and 
their liability it, they all have their remedies. 
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Under the law the appellee, receiver, can proceed against the maker, 
the indorser, both. were entertain the petition, would 
take away this right, least the extent the indorsers’ deposit, and 
thus the remedy applied denied would depend the speed with 
which the respective parties got into court. the receiver were sue 
the indorser law, would have the situation presented Curtis 
Davidson, supra, and the question might there arise whether the 
appellant could set off his deposit against his liability indorser, but 
that would another and different case, which express 
opinion. 

The appellant suggests that, because negotiable instrument may 
discharged payment due course the party accommodated, 
where the instrument made accepted for (section 
138[2], article the Code), the appellant should permitted 
what the maker could do, that is, pay the note and receive credit for its 
deposit. course, payment the accommodated indorser would dis- 
charge the accommodation maker, but, unless the notes are paid the 
indorser, the receiver still has and should have recourse against the 
makers the notes who are primarily liable under the 48th section 
the act. The parties themselves cannot their own acts affect the 
rights the holder; they remain they appear from the face the 
notes and the indorsements thereon. 

our opinion, the indorser (appellant) cannot invoke the aid 
equity establish relationship liability different from 
that appearing the notes, and this proceeding not entitled 
order for the set-off claimed. Decree: affirmed, with costs. 


DEPOSIT WHEN BANK INSOLVENT 


Forsythe First State Bank Mentor, Supreme Court Minnesota, 


deposit made when bank ‘‘hopelessly insolvent’’ (meaning 
payment over other deposits and debts upon the failure the bank. 
But mere insolvency, coupled with the fact that the bank officials 
have good reasons know, and should have known, such insol- 
vency, will not support liability under the rule. 


Action George Forsythe against the First State Bank Mentor 
and another. From order denying their motion for new trial, de- 
fendants appeal. 


NOTH—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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John Hougen, Crookston, for appellants. 
Grady, Crookston, for respondent. 


WILSON, J.—Defendant appealed from order denying its 
motion for new trial. 

Plaintiff made deposits defendant bank between November 22, 
1928, and November 28, 1928, inclusive, aggregating $2,339.02. The 
bank closed November 30, 1928. Plaintiff sought have his claim 
allowed preferred claim, but the commissioner banks allowed 
general claim only. this action which followed, the court found 
for the plaintiff. 

the law that, where deposit made bank which hope- 
lessly insolvent the knowledge the bank, the ordinary relation 
debtor and creditor does not arise. such transaction fraud 
perpetrated upon the depositor which avoids the implied contract be- 
tween the parties that would arise making them debtor and creditor 
the absence such fraud, and trust the equitable result. 
trust maleficio. The fraud prevents the money from becoming the 
property the bank. The result trust fund much had 
been special deposit. Barnard Black, Ind. App. 283, 169 
872; Richardson New Orleans Debenture Redemption Co. (C. A.) 
102 780, 67; Raynor Scandinavian-American Bank, 
122 Wash. 150, 210 499, 716; Brennan Tillinghast (C. 
A.) 201 609; Marvin Martin (C. A.) (2d) 746; Hollo- 
way Dykes (D. C.) (2d) 430; Wasson Hawkins (C. C.) 
Washington Shoe Mfg. Co. Duke, 126 Wash. 510, 218 232, 
Johnston, 133 566, 576, Ct. 390, Ed. 683. This doc- 
trine seems have been recognized Brusegaard Ueland, Minn. 
283, 228. The fraud gives lien, but prevents the money 
the depositor from becoming the property the bank, and thereby 
prevents the relation debtor and creditor arising between the parties. 
Because the fraud, the money remains the property the depositor 
hence the trust fund. 

The right the owner follow his money into the hands the 
bank receiving formerly depended upon his ability identify it, but 
the modern rule that confusion does not destroy the equity entirely, 
but converts into charge upon the entire mass, giving the party 
injured the unlawful diversion priority right over the general 
the bank. Blythe Kujawa, 175 Minn. 88, 220 168, 
330; Eastman Farmers’ State Bank Olivia, 175 Minn. 
Ed. 696; City Lincoln Morrison, Neb. 822, 905, 
885; Hudspeth Union Trust Savings Bank, 196 Iowa, 706, 
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Colo. 259, 986, 788, Am. St. Rep. 257. 

Joseph Tagley for more than years next prior the closing 
the bank was the president, and was during all said time the sole 
active manager thereof. owned per cent. the capital stock, his 
wife owned per cent. thereof, while the other per cent. was owned 
another. 

was stipulated and the court found fact that for ten days 
immediately before the bank closed was insolvent; and that the 
cers and directors had good reasons know, and should have known, 
such from and after November 22, 1928, down the time 
the closing the bank. Upon such finding, the court applied the 
rule law above stated, and awarded plaintiff preferred claim. 

urged the appeal that the court’s conclusion not sup- 
ported such facts, that there finding that the bank was the 
time ‘‘hopelessly and that there finding that the 
cers the bank had actual knowledge insolvency. 

The president the bank received the deposits. For bank 
irretrievably insolvent. Liability under the rule stated rests upon hope- 
less and actual knowledge thereof the part the bank. 
St. Louis San Ry. Co. Johnston, 133 566, 57,6 
Ct. 390, Ed. 683. Knowledge the president would 
edge the bank. 

The cases make between known irretrievable insolvency 
and where there insolvency accompanied reasonable hopes that 
continuing the business fortune may retrieved. St. Louis San 
Francisco Ry. Co. Johnston, 133 566, 576, Ct. 390, 
Ed. 683; Washington Shoe Manufacturing Co. Duke, 126 Wash. 510, 
218 232, 611. the former, the receipt the deposit 
fraud. this state, the acceptance the deposit officer 
when knows, has good reason know, that the bank unsafe 
insolvent, constitutes felony. Gen. St. 1923 Mason, 1927), 10407. 
But here the claim against the bank, and the rule stated sounds 
fraud, and not dependent upon the statute. The violation the 
statute would additional element pointing toward liability, but 
this action can hardly said rest thereon. doubtful even 
ordinary trader, who his own knowledge hopelessly insolvent, could 
take advantage credit extended him because his apparent pros- 
perity and obtain property for which has every reason believe 
eannot pay. Anyway, the rule should apply with greater rigor against 
bank where confidence sought and reposed and where dishonest 
dealings may cause widespread disaster. 


banker who is, his own knowledge, hopelessly insolvent, can- 
not honestly continue his business and receive the money his 
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tomers; and although having actual intent cheat and defraud 
particular customer, will held have intended the inevitable 
consequences his act, e., cheat and defraud all persons whose 
money receives, and whom fails pay before compelled 
stop Anonymous Case, 598. 


Steele Commissioner Banks, 240 Mass. 394, 397, 
401, 402, the expression ‘‘hopelessly insolvent’’ and 
insolvency’’ are distinguished, and there stated relative 
the former basis establishing trust fund that the facts must 
establish the conclusion that the bank accepted the deposit knowing, 
through its officers, that would not and could not pay the money 
when demanded the depositor. 

The rule requiring proof ‘‘hopeless insolvency’’ and knowledge 
thereof finds much support upon principle and authority. See Anno. 
1206, 1210, wherein page 1213 find: ‘‘And where 
bank matter fact insolvent the time deposit received, 
but such fact not actually known its officers, and the 
are not such charge them with constructive notice thereof, the re- 
ceipt the deposit does not work fraud, and the depositor cannot 
reclaim the deposit, but must stand with other depositors. Goshorn 
Murray (D. 1912) 197 407, reversed other grounds (1914) 
127 464, 210 880; Balbach Frelinghuysen (C. 1883) 
675; Terhune Bank Bergen County (1881) Eq. 
367; Perth Amboy Gaslight Co. Middlesex County Bank (1900) 
Eq. 84, 704; People St. Nicholas Bank (1894) Hun, 
159, 407; People St. Nicholas Bank (1894) Hun, 611, 
421; People St. Nicholas Bank (1894) Hun, 611, 
421; People St. Nicholas Bank (1894) Hun, 611, 
422; People St. Nicholas Bank (1894) Hun, 611, 
422; People St. Nicholas Bank (1894) Hun, 611, 423; 
Stapleton Odell (1897) Mise. Rep. 94, 13; Williams 
Cox (1896) Tenn. 555, 282 (on rehearing (1897) 

Howe Akron Savings Bank Co., Ohio Cir. Ct. (N. 320, 
expressly held that sustain charge such fraud not 
cient that the bank officials knew, the exercise ordinary care 
and diligence might have known, the insolvency the bank. 
said that the rule cannot rest upon the basis that fraud exists, can 
only said that the bank officials might have known the insolvency. 
Their knowledge cannot must proved. 

vency. ‘‘hopelessly insolvent’’ its own knowledge and receives 
deposits, the equivalent preconceived purpose not pay, and 
fraudulent act. the contrary, simple insolvency, under the cir- 
cumstances wherein the officers have reasonable cause know and 
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should know the insolvency, does not warrant rescission the de- 
posit, there genuine and reasonable hope, expectation, and intention 
the part the officers the bank its business and 
recover sound financial standing. 

invoke the rule, plaintiff must prove hopeless insolvency, irre- 
trievable insolvency, and knowledge thereof the part the manage- 
ment. This essential establish the resultant fraud. in- 
solvency refers insolvency such character that manifestly im- 
possible for the bank continue business and meet its obligations; 
and that fact must known the officials justify the con- 
clusion that the deposit was accepted knowing that they would not, and 
could not, respond demand the depositor. fraud that 
proved, not honest mistake which would negative the conclusion 
fraud upon which cause action must depend. 

Upon the record before us, the findings fact not determine that 
the bank was hopelessly insolvent and not disclose that the bank, 
through its president, actually knew that the bank was hopelessly 
irretrievably insolvent. 

The memorandum the trial court indicates that the officers were 
still hopeful, but that their hope was are not certain 
what the trial court’s findings would upon the two essentials 
which have discussed, and which might have been made definite 
motion for amended findings, and have reached the conclusion that 
there should new trial, that the two elements fact which 
have discussed may definitely determined. 

There some authority the contrary wherein the irretrievable in- 
solvency the direct result the act the particular banker. City 
Sommerville Beal (C. C.) 790; Beal Sommerville (C. 
A.) 647, 291. See, also, Silver (D. C.) 208 
797. Reversed. 


CHARGING DECEDENT’S NOTE AGAINST 
ESTATE FUNDS 


Mulvana’s Estate, New York Surrogate’s Court, 256 Supp. 
536 


bank, which holds the note deceased person, whose estate 
insolvent, may not charge the note ‘against estate funds subse- 
quently deposited the executrix, even though the executrix, after 
her appointment, renewed the notes. allow the bank make 
such application the funds the estate would give 
advantage preference over the other estate creditors. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §§611-613. 
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Proceedings Margaret Mulvana, executrix the estate James 
Mulvana, deceased, against the Brasher Falls National Bank re- 
quire the bank deliver over funds deposited executrix. Order for 
delivery funds directed. 

George Moore, Malone, for executrix. 

Edmund FitzGerald, Ogdenburg, for Brasher Falls Nat. Bank. 


LAWRENCE, this proceeding the executrix, Margaret Mul- 
vana, filed petition, asking that the Brasher Falls National Bank 
required show cause why order should not made, directing the 
bank pay over and deliver the executrix funds deposited her. 
return the order show cause, the bank filed answer, alleging 
lack jurisdiction and claiming that certain note held the bank 
had been charged against the account, and asking that the petition 
dismissed. 

There not much dispute regarding the facts, and briefs are 
furnished the attorneys. 

James Mulvana died December 30, 1930. was farmer resid- 
ing the town Bombay. January 1930, borrowed from the 
Brasher Falls National Bank the sum $5,000 and gave the bank two 
notes $2,500 each. Apparently these notes were secured collateral 
the face value $3,268, although the notes which have come the 
attention the court are not collateral form. These notes were 
renewed the deceased, and the last renewals deceased are fol- 
lows: Note September 1930, $2,500, due four months. Note March 
25, 1930, $2,500, due four months. The first-mentioned note came 
due about the time Mr. Mulvana’s death, and apparently nothing 
was done about until some time about March 25, 1931, when the sec- 
note became due. that time would appear that the executrix 
was asked renew the notes. She refused until she had consulted with 
her attorney. She did so, and the attorney had conversation with the 
the bank, from which seems that the bank desired carry 
paper which was not past due, and the question arose and was discussed, 
the personal responsibility the executrix, case she should re- 
new the notes executrix. The attorney apparently advised the 
that the executrix might renew the notes condition that she 
would not thereby become personally responsible, and little later she 
states that she advised the that she would sign the renewal notes, 
she did not thereby obligate herself personally. The cashier made 
the renewals. One renewal dated March 1931, for $2,500, payable 
four months. The other renewal dated March 25, 1931, for $2,500, 
due three months. The executrix signed these follows: James. 
Mulvana Est. Margaret Mulvana about April 
17, 1931, the executrix had auction sale the personal property on: 
the farm. She realized the sale, cash, the sum $1,072.01, 
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took number sale notes. This cash and these notes were taken 
the Brasher Falls National Bank, and the executrix states that, when 
they were left the bank, she had talk with the cashier, which 
told her would receive payment the sale notes and she told him 
effect that these funds were for the payment the debts the 
estate. that time credit slip for the cash was issued ‘‘Margaret 
Mulvana Admx.,’’ and, the various sale notes were paid, credit slips 
were issued, mostly ‘‘James Mulvana but some ‘‘Margaret 
Mulvana Admx.’’ All were apparently credited the same account. 
The deposits from sale notes amounted $2,274.56, and some other 
notes which were not paid were returned the executrix. 

about June bank submitted claim against the 
estate for the amount the two notes, attaching copies the first 
renewals, dated respectively March 1931, and March 25, 1931, and 
stating the collateral held secure them. Apparently there was an- 
other renewal, one note would due July 1931, and the other 
would due June 25, 1931. 

The bank presents copy note dated August 25, 1931, due 
four months for $2,563.38, signed ‘‘James Mulvana Est. Mar- 
garet Mulvana This note stated renewal note 
due August 25, 1931. would appear that when this note was renewed 
August 25, 1931, nothing was said the time about the executrix 
becoming personally responsible. Just prior that time there had 
been change cashiers. The present cashier states that this note was 
charged the estate account December 31, 1931, for the sum 
$2,614.65, which would include the interest, and that the original note 
was sent Mrs. Mulvana. The other note apparently still held 
the bank, well the collateral. 

The assets the estate will only pay percentage the claims 
presented and allowed. 

Some time December, 1931, and before the note was charged up, 
the attorney for the estate had talk telephone with Mr. Lantry, 
the present cashier, which asked the cashier why the bank would 
not pay the executrix the money deposit her credit executrix, 
further stating that was needed pay the claims against the estate. 
The testimony shows that the cashier told him would have take 
the matter with the bank officials, or, stated the cashier, with 
the attorney for the bank. 

December 24, 1931, check was drawn the Brasher Falls 
National Bank against the funds the credit the estate, the sum 
$3,200, signed ‘‘James Mulvana Est. Margaret Mulvana, Admx.”’ 
This was the order the Farmers’ National Bank Malone and 
was sent through the usual channels for collection. was presented 
the Brasher Falls National Bank December 29th, December 30th, 
and returned with memorandum, and December 
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one the above-mentioned notes held the bank was charged 
the account. had become due December 25, 1931. the time the 
check was presented, and the time the note was charged up, there 
were more than sufficient funds the credit the estate the bank 
satisfy either the check the note. 

would seem that the bank has secured preference. claim 
made that the executrix became personally liable the notes, nor that 
her liability was substituted for the liability the estate. question 
seems raised that the bank not entitled the collateral. 

The bank takes the position that the relationship debtor and 
existed between the bank and the estate, and that therefore 
the bank had right charge the note against the estate funds de- 
posited with it. 

the bank should allowed create preference its own favor, 
would destroy the marshaling assets and their pro rata distribu- 
tion. judgment the estate funds the bank, which were the 
proceeds the sale personal property owned the deceased were 
left the bank for the purpose paying the debts the estate, and 
not diverted discharge some particular claim held the 
bank, Under the circumstances, look the course dealings be- 
tween the parties. The bank states that now has deposit the 
the estate the sum $663.68, and has not disposed the 
collateral which says has market value only $900. The other 
note held the bank became due January 1932, the amount 
$2,627.09. action has been taken that note the collateral. 

June 1931, the notes then held were presented ordinary 
claim against the estate, except that the securities held collateral were 
set forth. check against the deposit was drawn the executrix and 
presented before the note was charged against the funds. 

seems that the evidence and the cause dealing clearly 
shows that the funds deposited the executrix were and should 
treated trust funds for the purpose paying the debts the estate, 
and that the bank had notice their character. they had been de- 
posited any other bank having claim, this bank would have insisted 
that they considered. Their deposit the bank which held the 
notes ought not change their character. The renewal the notes 
the executrix should not change the character the claim which the 
bank held, make possible charge against estate funds 
the expense other creditors. 

One check and charges for protest fees seem proper deductions from 
the account. 

understanding that the cash deposit, together with the amount 
collected from the sale notes, amounted all this 
should deducted Mahoney check $67.25 from articles which be- 
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longed him the sale and protest fees $.99, leaving balance 
the credit the estate $3,278.33. This sum should turned over 
the executrix. Submit order for delivery funds. 


SAVINGS DEPOSIT TRUST 
Johnson Savings Investment Trust Co., East Orange, Court 
Errors and Appeals New Jersey, 160 Atl. Rep. 371 


Where person opens savings account her name trust for 
another, intending retain control over the deposit during her life- 
time and pass the beneficiary what may left her death, the 
latter will not entitled the deposit the death the depositor. 
This would attempted testamentary disposition which can 
accomplished only properly executed will. the depositor had 
intended create trust, effective immediately, deprive 
herself the right use the fund she might require, the bene- 
ficiary entitled the deposit. 


Suit Eliza Johnson, administratrix the estate Drusilla Jones, 
against the Savings Investment Trust Co., East Orange, and an- 
other. From decree for complainant (107 Eq. 547, 153 382), 
defendant appeal. Affirmed. 
Howe Davis and Edward Davis, all Orange, for appellant. 
Grosso, Brundage Anderson and Norman Brundage, all 
Orange, for appellee. 


BODINE, J.—The complainant, administratrix Drusilla Jones, 
seeks recover the balance due savings account the name her 
intestate trust for Betty Harrigan. The Court Chancery awarded 
the money the administratrix, and this there was error. 

The complainant’s proofs showed that November 26, 1928, Mrs. 
Jones withdrew $2,400 her money from the Orange Savings Bank 
and opened the account question the Savings Investment Trust Co. 
East Orange. The passbook evidences trust for Betty Harrigan. 
Subsequently two withdrawals and one deposit were made. The vouchers, 
withdrawing the money, were signed both instances the trustee. 
The bank clerks present, when the moneys were withdrawn, stated that 
Betty Harrigan did not accompany Mrs. Jones, because their custom 
was require the person accompanying customer, who could not sign 
her name, witness the mark made upon the withdrawal voucher. 
Betty Harrigan’s signature was not placed. She, however, said she 
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was present, but the determination the weight evidence was for 
the court below. 

Betty Harrigan testified that after the account was opened the pass- 
book was delivered her and she thereafter had continuous possession 
it. There was contradictory proof, but she was corroborated sev- 
eral witnesses, who, unfortunately for her, also testified that Mrs. Jones 
declared that she had opened the account, that Betty might have the 
money after her death. 

Henry Mayo, the father Betty Harrigan, testified part 
follows: 


She didn’t want her have the money while she was alive, 
did she? Well, no, guess not. 
she got sick, she wanted use that money herself? 


guess that right. 

that why the account was made that way? Well, 
don’t know why the account was made that way. 

was not Mrs. Jones’ intention that Betty should have 
that money until she died? Until she died. 

mean, she was have right use it, but was 
Betty when she died? Yes, sir. 
That was the understanding? That was the understand- 
ing.”’ 


Another witness testified: ‘‘She told that Betty was the only one 
that for her and done for her whenever she was sick, and she told 
that she couldn’t get money unlessen Betty with her the 
bank. She said that she wanted Betty have everything 
whenever she deceasted. She wanted Betty have 

The money deposited this trust account was all the property which 
Mrs. Jones possessed, and would most improvident for her de- 
prive herself the right use the same she might require. She 
never intended this, and none the credible witnesses called under- 
stood her. That she could appropriate means, properly advised, 
have accomplished her purpose pass her death the remainder 
her property the object her bounty provides legal basis for 
judicial action accomplish her purpose the absence will. 


requisites establish gift inter vivos are (1) 
donative intent the part the donor; (2) actual delivery the 
subject-matter the gift, least the extent practicable possible, 
considering the nature the thing given; and (3) stripping the 
donor all ownership and dominion over the subject-matter the 
gift, least the extent practicable possible, considering the nature 
the thing given. Swayze Huntington, Eq. 127, page 
Stevens, Eq. 549, 556, 120 640, 643. Also Jones Westcott, 
150 50, Mise. 313, 314. 

elements which tested voluntary declaration trust 
distinguished from declaration made upon consideration are the 
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267, affirmed Eq. 777, 267, 1135, Ann. Cas. 

The sole question dispute depends upon whether the donor had 
declared intention and had stripped herself all ownership and 
dominion over the subject-matter the gift. The proofs indicate that 
Mrs. Jones retained for her life the right enjoy the fund, and that 
after her death that which remained was Betty Harrigan. 

The opening the account the name Mrs. Jones, trustee for 
Betty Harrigan, was, course, evidence trust Betty’s favor. 
There was further some proof the delivery the passbook the 
beneficiary. However, the unequivocal declaration intention Mrs. 
Jones was that she had the right use the fund during her life and 
whatever was left after her death should Betty Harrigan. That 
such disposition transcends the Statute Wills Comp. St. 1910, 
5861, seq., and Comp. St. Supp. 236—25b) goes with- 
out saying. Stevenson Earl, Eq. 721, 1091, 103 Am. St. 
Rep. 790, Ann. Cas. 49. 

The learned Vice Chancellor found, and his finding, think, 


supported the great weight evidence. The decree appealed from 
will affirmed. 


TAKING CHECK PAYMENT DRAFT 


Nutrena Feed Mills, Inc. Superior Wholesale Grocery Company, 
Supreme Court Nebraska, 241 Rep. 522 


Where shipper draws draft against the consignee for the 
purchase price the goods shipped and the collecting bank receives 
from the consignee his check the bank for the amount, drawn 
against sufficient funds, but fails before making remittance, the bank 
acting the shipper’s agent, the draft paid, and the consignee 
under further liability the shipper. 


Action the Nutrena Feed Mills, Inc., against the Superior Whole- 
sale Grocery Company. Judgment for the defendant, and the plaintiff 
appeals. Affirmed. 

Borders, Borders Warrick and Roach, all Kansas City, Mo., 
and Cole, Nelson, for appellant. 

Stubbs Stubbs, Superior, for appellee. 


WRIGHT, plaintiff, Nutrena Feed Mills, Inc., appellant 
this court, brought this action against the defendant, Superior 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §1026. 
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Wholesale Grocery Company, corporation engaged the wholesale 
grocery business Superior, Nebraska, for goods, wares and merchan- 
dise sold and delivered. The defendant answered, admitting the pur- 
chase and receipt the goods and alleging payment therefor. Trial 
was had the court without jury. The findings were for the defend- 
ant and judgment entered dismissing the cause, from which plaintiff 
has appealed this court. 

The plaintiff shipped the merchandise question the defendant 
Superior, Nebraska, and insure payment time delivery drew 
sight draft the defendant for the amount the purchase price, 
which attached the bill lading for the merchandise shipped, and 
sent these two, through its bank Kansas City, the State Bank 
Superior, Nebraska, for collection and remittance, with instructions 
deliver the bill lading upon payment the draft. Upon receipt 
notice from the State Bank Superior that the draft was its hands 
for collection, the defendant, acting through its president, personally 
delivered its check the bank over the counter, for the full amount 
claimed. This check was drawn the collecting bank against deposit 
the defendant with the bank, then more than sufficient meet the 
same, and was the bank accepted. Upon the receipt and acceptance 
the check the bank marked the draft ‘‘Paid’’ and delivered the same, 
together with the bill lading attached, the defendant. The bank 
that time had hand its vaults more than enough pay 
this check and that time was paying all checks its depositors pre- 
sented over the counter. The bank, however, failed charge this check 
against the account the defendant, and two days later, when was 
taken over the banking department the state, the check was found 
among the other papers the bank. 

The plaintiff contends that the issuance and delivery the check 
amounted conditional payment only; that since the check was not 
the bank charged against the account the defendant was never 
honored and the defendant parted with nothing value; that the col- 
lecting bank had authority only collect and remit and could accept 
nothing but its equivalent payment, and that the mere issu- 
ance and delivery the check did not constitute payment the col- 
lection item. The defendant, the other hand, insists that when 
draft with bill lading attached sent bank for collection, and 
the drawee the draft tenders the bank check the collecting 
bank, the drawee the draft being depositor the collecting bank 
with sufficient funds deposit pay the check and the bank has 
sufficient cash hand pay the check, the bank accepts such check 
and marks the draft ‘‘Paid’’ and delivers the drawee with the 
bill lading, the draft and the account represents are paid; that the 
check is, under such circumstances, equivalent payment cash. 

There seems doubt that the State Bank Superior was the 
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agent the plaintiff for the purpose collecting and remitting the 
proceeds the sight draft. First Nat. Bank Pawnee City 
644; Omaha Nat. Bank Brady State Bank, 113 Neb. 711, 204 
796; Henefin Live Stock Nat. Bank, 116 Neb. 331, 217 91, 
State Nebraska State Bank, 120 Neb. 539, 234 82. 

The plaintiff contends, however, that, even though the bank was its 
agent, the mere passing over the bank counter defendant’s check, 
and the surrender the bill lading together with the sight draft 
marked ‘‘Paid,’’ did not constitute payment the debt, since the 
bank failed charge the amount the check its books against the 
account the defendant. considering somewhat similar situation 
this court, Bluff County First Nat. Bank, 115 Neb. 273, 212 
617, held: ‘‘When bank gives one its depositors credit 
his passbook for check drawn another its depositors, having 
its books ample funds pay the check, such credit equivalent 
payment the check deposited; and the depositor the check 
entitled considered depositor the cash represented the 
check even though, without knowledge connivance his part, was 
not entered the books the bank and the money was not further 
actually And the opinion said: ‘‘No duty rested upon 
the treasurer [depositor] see that the bank credited the deposit 
its books, nor see that the check was charged Barton’s [the drawer 
the account its books. The transaction was the same 
the bank had cashed Barton’s check and then had entered the cash de- 
posit the passbook the credit the 

While this case there evidence that cash was actually counted 
out physically appropriated the payment the plaintiff’s draft, 
conclusively shown that the defendant presented its check which 
was accepted the bank; that defendant had deposit with the bank 
sufficient funds pay the check and the bank had its vaults 
more than sufficient pay the amount and was then doing business 
the usual manner, cashing all checks that were presented over its coun- 
ter; and that upon receipt the check stamped the draft for which 
was given ‘‘Paid’’ and delivered the same the defendant. Under 
the became the duty the bank allocate sufficient 
amount its cash hand the payment the check and from that 
time held the amount the funds the plaintiff. became 
part defendant’s duty follow the transaction further ascer- 
tain whether the bank made the proper entries its books show the 
true situation. 

The Supreme Court South Dakota, having very much the same 
question before it, Marland Refining Co. Penn Soo Oil Co., 
10, 222 594, 595, said: ‘‘By giving the check appellant’s 
accredited agent, much respondent’s money deposit the bank 
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was necessary pay the check was segregated from his account and 
was the possession appellant through his said agent. this case 
there was agreement clearly implied that the giving the check 
should payment. Respondent had sufficient funds deposit pay 
the check, and the bank had sufficient funds hand pay it. was 
the bank’s duty have charged the amount the check respondent’s 
account and have remitted the same the appellant, but its failure 
was not the fault respondent, but the bank who was acting 
agent for Had the defendant the present case pre- 
sented its check and demanded cash, then given back the cash pay- 
ment the draft, there could question that the bank then held 
for the plaintiff. The result the transaction was the same, and the 
fact that the parties did not through the useless process counting 
out the money and then transferring back and forth would not change 
the situation. When the bank accepted the check and acknowledged 
the payment the draft amounted payment the debt. 

Andrew State Bank Dexter, 204 Iowa, 565, 215 742, 
that court held: bank which, agent, receives for collection draft, 
with orders collect cash only, and remit the owner the 
draft, and which accepts payment the draft the amply protected 
check the drawee upon itself, must deemed have collected the 
draft even though fails either (1) cancel the said check 
(2) charge the account the drawer the check with the amount 
And the opinion the court, the question failure 
the check and make the proper charges its books, say: 
cancellation the check, and the process recording 
items the books, were acts beyond the control both the principal 
and Mr. Hammond. That was matter mere convenience the 
agent, and could and did not affect the rights and equities the parties 
the merits this 

this case the question arose claim the principal for prefer- 
ential payment out the funds the agent bank, having become 
but can see reason why the rule should different 
the present case. each instance the delivery and acceptance the 
check constituted payment, and the funds were thenceforth held the 
collecting bank trust for the principal. 

The Supreme Court Kansas Goodyear Tire Rubber Co. 
Hanover State Bank, 109 Kan. 772, 204 992, 677, where 
the payment was made this case check the collecting bank 
against sufficient funds meet the same, said: ‘‘The court the 
opinion that the rule applies that, where payment bank made 
check drawn thereon, the result the same though the depositor 
had presented his check, received the money over the counter, and then 
used making the 

Undoubtedly those cases where the bank accepts check when 
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does not have funds hand pay the amount when check 
cepted drawn another bank, which dishonored, such acceptance 
the collecting bank would not constitute payment. Under the facts 
the present case hold that the acceptance the check the agent 
bank amounted payment the debt. 

The judgment the district court dismissing the action 
Affirmed. 


BANK LIABLE CREDITING FIRM CHECK 
PARTNER’S ACCOUNT 


Robbins Passaic National Bank Trust Co., Court Errors and 
Appeals New Jersey, 160 Atl. Rep. 418 


bank which credits the account partner checks drawn 
his firm the order the bank will liable the firm for 
the amount misappropriated the partner. 

this one Bedell, first the manager and later part- 
ner the plaintiff brokerage firm, presented the defendant bank 
series checks drawn the firm payable the order the 
bank. The checks, which aggregated $82,877.37, were credited 
Bedell’s personal account and the proceeds were used Bedell for 
his own purposes. obtained the checks stating that they rep- 
resented amounts owing the firm the bank. The bank, although 
acting entirely good faith, was held liable for the full amount. 


Action Charles Robbins and others, partners trading 
Robbins Co., against the Passaic National Bank Trust Company. 
From judgment for plaintiffs, both parties appeal. Judgment affirmed 
each appeal. 

Arthur Vanderbilt, Newark, for Charles Robbins Co. 
Corbin Harty, Passaic, for Passaic National Bank Trust Co. 


LLOYD, J.—The plaintiffs constituted firm stockbrokers 
the city New York, and had their employ manager one George 
Bedell who, addition his relation manager, carried individual 
trading account with the firm. later became member the part- 
nership. 

March, 1928, Bedell established banking relations with the de- 
fendant bank through its vice-president, opened accounts therein, and 
received financial accommodation. Upon various statements the 
plaintiffs the effect that the firm was indebted the defendant bank, 
series checks were drawn Robbins Co. the order the 
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bank and delivered the bank, rule, Bedell personally. The 
proceeds the checks drawn were Bedell’s direction credited 
the account Bedell the accounts his nominees the bank and 
later drawn out him. 

The plaintiffs, discovering what was taking place, demanded re- 
payment these funds the bank, and, failing receive the same, 
brought this action recover them. The trial resulted verdict and 
judgment favor the plaintiffs the sum the 
judgment rendered both parties appeal. 

The claim the plaintiffs was for much larger sum, and for 
the refusal the trial court direct verdict their favor for that 
larger sum that their appeal taken. 

The grounds relied for reversal the bank’s appeal are that the 
trial court should have controlled the case nonsuit direction 
verdict its favor; also that there was error the rulings during 
the progress the trial. Deeming that will conduce clearness 
first consider the defendant’s appeal, that branch the case will here 
taken up. 

There can doubt that the checks drawn the order the 
bank were indorsed and the proceeds diverted the personal use 
Bedell, and thus became misappropriation funds belonging 
the plaintiffs. The bank’s contention the trial and here that there 
was express, implied, and apparent authority Bedell authorize 
the bank make this application the moneys received, and that 
for this reason nonsuit direction verdict its favor should 
have been granted. 

The learned trial judge, deeming that there was proof such 
agency exhibited the testimony, denied the application for nonsuit 
direction, and later refused submit this question the jury. 

Our examination the record that these rulings were 
correct. There can doubt that fundamental proposition 
law check drawn the order bank precludes the diversion the 
proceeds such check use other than that the drawer, and such 
diversion can only justified the proof authority from the drawer 
Graham Southington Bank Trust Co., Conn. 494, 121 812. 
Part the misapplication the funds occurred during the period that 
Bedell was plaintiffs’ manager and part after became partner. But 
equally well settled that partner may not use partnership funds 
for his private uses without the sanction his Kent’s 
Commentaries, 42; Dennis Metal Mfg. Co. Fidelity Union Trust Co., 
Law, 365, 123 614, and the numerous cited the brief 
the plaintiff appellant establish this principle beyond cavil question. 

Though the motions made the court below for nonsuit and direc- 
tion the part the defendant were partial only and did not present 
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the case the best form for consideration, have treated them 
effective for the purpose, and have concluded that under the facts 
proven the court could not direct the jury render verdict favor 
the defendant, either for the reasons above given for the additional 
reasons not urged that the case was controlled chapter the 
Laws 1927 (Uniform Fiduciaries Act) concerning the liability 
those participating breaches fiduciary obligations that the bank 
was holder for value. request was submitted the trial court 
dealing with the effect the statute, and can conceive basis 
upon which could invoked, and counsel for the bank has given 
reason his own. obvious also that the bank was not holder 
for value under the Negotiable Instruments Act Comp. St. 1910, 
3738, 26). gave nothing for the checks; simply collected them 
and misapplied the proceeds. 

Coming now the first question earnestly argued the defendant 
appellant that the court should have submitted the jury whether 
there was any authority, real apparent, Bedell procure from 
the bank the application the proceeds the checks his own use, 
have this situation: The dealings Bedell covered series trans- 
actions, totaling all thirty-four checks. These were all drawn the 
plaintiffs the order the bank and delivered it. The initial 
transaction was application Bedell his friend Van Houten, 
vice-president the bank, for Federal Reserve check for $3,000. 
Van Houten acceded the request advancing $1,200 his personal 
funds which, added deposit $1,800 already the bank Bedell’s 
credit, aggregated the amount requested, and sent Federal Reserve 
check for $3,000 Bedell. Bedell gave return checks cover, one 
which was the sum $1,800 signed the plaintiffs, Bedell having 
represented the plaintiffs that represented the proceeds sales 
securities made behalf the bank. The proceeds this check were 
then placed Bedell’s personal account. This was followed other 
transactions similar character covering period approximately 
year and half until the total number thirty-four checks had been 
given and all upon the specious statements Bedell that they rep- 
resented legitimate transactions the firms for the bank. 

From beginning end the bank dealt wholly with Bedell. had 
transactions with the plaintiffs. There was implied authority 
Bedell tender the checks payment his own indebtedness; there 
was actual authority the evidence abundantly proved; and there 
was proof apparent authority except the acts Bedell himself. 
Under these the transactions their very incipiency 
began with the palpable misapplication the funds the plaintiffs, 
and they continued the end the chapter. The bank had 
authority divert the funds placed its hands the private use 
Bedell, the manager, Bedell, the partner, and when did 
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made itself liable account the plaintiffs for the proceeds the 
checks which had received. 

There being evidence from which the jury could infer au- 
thority, either real apparent, Bedell receive the proceeds the 
checks, the trial court was right refusing submit this question 
the jury. 

compliance with the bank’s request, the court did submit the 
jury the question whether the plaintiffs had negligently failed 
examine their own books and accounts check the conduct Bedell 
and thereby obtain knowledge his illegal transactions estop 
them from urging their claim against the bank. The body found against 
the defendant. think the question was properly submitted, and the 
finding the jury thereon conclusive this appeal. 

Taking the appeal the plaintiffs, first urged that the court 
erred refusing direct verdict for the full amount their claim, 
something over $170,000. view what has already been said re- 
specting the submission the plaintiffs’ negligence examining their 
own accounts, which submission think was proper, unnecessary 
comment further; that question, being proper one for the jury’s 
consideration, essentially barred the plaintiffs’ recovery either the 
larger lesser amount, the jury’s finding should adverse them. 

also urged that the court erred submitting the jury, 
should find for the plaintiffs the main issue, the question whether 
two items representing checks, one for $75,000 and the other for $24,000, 
represented actual loss the plaintiffs. seems that during the 
progress Bedell’s dealings with the bank the two checks were drawn 
the plaintiffs and the proceeds paid the defendant bank. There 
was proof that these checks represented ultimate asset the plain- 
tiffs the hands the bank; that they were what commonly called 
kiting transactions facilitate the ulterior purpose ex- 
hibiting stock exchange auditors favorable state Bedell’s per- 
sonal accounts with the firm. Plaintiffs contend that matter 
bookkeeping the accounts show definitely that these sums money 
reached the bank and should accounted for, and that therefore the 
court should declare matter law that the plaintiffs were entitled 
recover them the jury’s finding be, was, their favor 
the question liability. 

Bookkeeping, course, science requiring specialized knowledge. 
may may not, like abstract mathematics, exact science, but. 
subject requiring expert and trained knowledge, and the difficulty 
dealing with this problem court question lies the fact that 
experts both sides were called testify respecting the effect these 
payments the financial relations the parties; one side testifying 
that they represented actual loss the plaintiffs through payments 
the bank; the other that they represented loss whatever. Under 
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these circumstances the question became one for the jury and not for 
the court. 


The judgment will affirmed both appeals. 


FALSE STATEMENT THAT DECEDENT HAD 
ACCOUNT BANK 


Fagan Whidden, United States Circuit Court Appeals, Fed. 
Rep. (2d) 631 


The fact that the officers bank falsely state the executors 
estate that the testator had deposit the bank, when 
actually had both commercial and savings deposits therein, will not 
entitle the executors preference payment over other depositors 
upon the failure the bank. 


Proceedings Bemory Whidden and another, coexecutors under 
the last will and testament Whidden, deceased, against Harry 
Fagan, receiver the First National Bank Avon Park, Fla. From 
decree charging funds failed bank receiver’s possession with 
trust, receiver appeals. Reversed, with directions. 

MeMullen, Tampa, Fla., for appellant. 

Claude Gray, Orlando, and Grady Burton, 
Wauchula, Fla., for appellees. 


HUTCHESON, J.—From decree charging funds failed 
bank the possession receiver with trust for the amount the 
savings deposit Whidden, deceased, this appeal prosecuted. 

The bill alleged, and the master found accordance with the evi- 
dence, that the officers the bank had, for the fraudulent purpose 
concealing the existence the deposit, and preventing its withdrawal, 
falsely stated representatives the deceased that had savings 
account with the bank. That but for these practices, keeping the ex- 
istence the deposit concealed from appellees (plaintiff executors), 
they would have withdrawn the funds from the bank before failed. 

was specificially found that Whidden had for long time prior 
his death been customer the bank, carrying deposits both 
general and savings accounts with it. The savings account question 
had additional deposits and credits interest increased from June 
1921, June 22, 1929, when the claim suit was filed with the re- 
ceiver, from $5,560.70 $8,896.75. March 1928, Whidden was 


similar decisions see Banking Law Journal Digest (Third 
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adjudged insane, and guardians were appointed his person and prop- 
erty. These guardians undertook ascertain the nature and condition 
the accounts and business their award with the bank, the deposits 
that had there and the property they held for him, and made general 
and specific inquiry the officers the bank; they sought and obtained 
inventory and specificially inquired whether Whidden had savings 
account. The inventory furnished showed savings account, and the 
officer whom the inquiry was referred, having full knowledge that his 
statement was false, advised that Whidden had savings account. 

April 1928, Whidden died testate, and appellees were ap- 
pointed his executors. The guardians and executors relied upon the 
statements and representations Chapman for the bank that there was 
savings account there, and they did not ascertain that had one 
until the bank had been placed the hands receiver. they had 
known its existence, they would have, before the bank failed, with- 
drawn it, deposit the designated depository, distribute 
required the will, they had done all other funds their testator 
which had come their knowledge. 

The master that since the result the fraudulent acts and 
the bank and its officers, given effect to, would 
effect permit the bank tender now insolvent for then solvent 
debtor, and thus defraud appellees the moneys they would then have 
received, the matter must looked though the deposit had 
fact been withdrawn, the relation debtor and creditor terminated, 
and new relation trustee for special fund The District 
Court adopted the master’s findings both law and fact. The single 
question presented here whether the legal conclusion was right. 
was, the judgment should affirmed. was not, should re- 
versed. think was wrong. 

That the officers the bank have acted badly, and that for the dam- 
age caused their fraudulent conduct they may held personally 
account, goes without saying. quite another thing, however, 
say that the fraud officer the bank, which depositor pre- 
vented from carrying out purpose cease being creditor the bank 
into owner specific amount the bank’s funds that thereafter 
the bank is, that amount, not his debtor, but his trustee. 

have held Davis MeNair, (2d) 494, and Dixon 
Hopkins, (2d) 783, that agreement between the parties gen- 
eral deposit bank may converted into special deposit, the 
nature trust, toward which the bank occupies the position 
trustee, and that equity will execute and make effective agreement 
between the bank and the depositor that funds theretofore held 
general deposit shall converted into moneys the depositor 
held the bank his and appropriated for him special 
use. Other courts have taken the same view. Schumacher Harriett 
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(2d) 821; Bryan Coconut Grove (Fla.) 132 So. 481. 
But this not hold that equity will, because fraud has been 
committed either concealing the existence deposit the 
tion the bank, set up, order enforce it, agreement for 
change from general special deposit which was not fact made. 
All that has here that debtor bank has put off payment 
its debt until has become unable pay it, falsely stating the 
representatives the depositor that the debt did not exist. False and 
represensible though this conduct was, and liable its authors un- 
doubtedly are for the damage which caused, its factual and legal 
character and consequences cannot, because insolvency has ensued, 
any kind equitable intendment converted from the false statement 
that the debt did not exist, into the true statement that did, and 
agreement that would regarded withdrawn general and re- 
deposited special deposit held the bank not its own 
money, for the amount which stands debtor the depositor, but 
the depositor’s money which trustee. Mallett Tunnicliff 
(Fla.) 136 So. 346; State Mont. 134, 251 
151; Venner Cox (Tenn. Ch. App.) 769; Farmers’ 
Merchants’ Carper, 220 Iowa 859, 211 532, 910. 
Attractive its appeal and salutary its operation the 
trine that equity will convert into trustee maleficia one who has 
acquired property another, and unlawfully converted his own 
use contrary agreement, express implied, essential its ap- 
plication that the property one has been misapplied another. 
Especially should this essential the fixing trust kept mind 
where the administration failed banks question, for the trust, 
operates not against the fraud doer, but against others 
equally innocent, and, absent the trust, equally entitled with claimant 
payment from the available funds. situated, was incumbent 
upon appellees, claiming preference right upon the funds the bank 
the ground that the bank held them trust for the deceased those 
funds. All that has been shown here that the deceased loaned money 
the bank savings account. Not only has agreement changing 
the status the account from general special deposit been shown, 
but the testimony prevents the finding that appellees and the bank ar- 
rived such agreement it, for shows that its very existence 
was, denial, concealed from appellees. The fact this deceit cannot 
appellees from creditors the bank owners its funds. 
The bank stands them just does its other creditors, their 
debtor, not their trustee. Cunningham Brown, 265 Ct. 
424, Ed. 873. 
The judgment reversed, with directions dismiss the bill. 
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PROCEEDS VETERAN’S BUREAU CHECK 
FAILURE BANK 


Ramisch Fulton, Superintendent Banks, Court Appeals Ohio, 
180 Rep. 735 


The proceeds Veteran’s Bureau check, deposited bank, 
are entitled preference payment upon the failure the bank 
under Code, section 618, providing that payments vet- 
erans their dependents shall not subject attachment, levy 
seizure. 


Proceeding Harold Ramisch against Ira Fulton, Superin- 
tendent Banks, review the judgment for defendant, plaintiff 
brings error.—[By Editorial Staff.] Reversed and remanded. 

Milo Warner and Doyle Lewis, all Toledo, for plaintiff 
error. 

Gilbert Bettman, Attl. Gen., Browne Sanger, and Sholto Doug- 


las, all Toledo, for defendant error. 
Barlow, Cleveland, amicus curiae. 


LLOYD, J.—Plaintiff error, Harold Ramisch, asking this 
court reverse judgment the court common pleas rendered 
upon the sustaining demurrer the petition filed him said 
court. shall refer the plaintiff error Ramisch and the de- 
fendant error the superintendent banks. 

The petition Ramisch filed the court common pleas alleges, 
substance, that the superintendent banks took possession the 
business and property the Ohio Savings Bank Trust Company 
August 17, 1931, provided section 710-89 the General Code 
Ohio; that said date there was deposit said bank the sum 
$785, which had been deposited therein Ramisch July 1931, 
new commercial account, which had not been drawn against 
nor added when the superintendent banks took possession the 
business and property the bank; that this account was opened the 
deposit Ramisch check the Bureau Veterans’ Affairs 
the United States America, the amount $785, which represented 
loan made adjusted service certificate Ramisch, accordance 
with the provisions title 38, chapter 11, part section 642, 
Code (38 USCA 642); that said deposit $785 represents the pro- 
ceeds loan obtained Ramisch adjusted service certificate 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §131. 
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that Ramisch has heretofore filed with the superintendent banks 
affidavit and proof claim for the payment him said $785, but 
that said superintendent banks has advised him that doubt 
its validity, and for that reason has rejected it. The prayer the 
petition that the superintendent banks required pay 
Ramisch out the assets the bank the sum $785 preferred 
claim. 

section 618, part III, chapter 11, title 38, the Code (38 
USCA 618), provided that: ‘‘No sum payable under this chapter 
veteran his dependents, his estate, any beneficiary 
named under part this chapter, adjusted service certificate, and 
proceeds any loan made such certificate shall subject at- 
tachment, levy, seizure under any legal equitable process, 
national state taxation, and deductions account any in- 
debtedness the veteran the United States shall made from the 
adjusted service credit from any amounts due under this 

The sole question then for determination is: Was the taking pos- 
session the property and assets the bank the superintendent 
banks seizure under any legal equitable process the proceeds 
the loan Ramisch his adjusted service certificate 

settled Ohio that, the absence some agreement the 
contrary, money received bank general deposit becomes the 
property the bank, and its relation the depositor that debtor, 
and not bailee, trustee the money. this statement would 
seem might added also the proviso ‘‘unless law otherwise 

The word signifies taking force: ‘‘The act taking 
spects the fact seizure matters not what legal officer. 
Whether done the one the other, the act each, the seizure 
itself, the forceable taking possession, precisely the same both 
The Saratoga (D. C.) 322, 326. 

Section 710-89, General Code Ohio, provides that ‘‘the superin- 
tendent banks may forthwith take possession the business and 
property any bank which this act applicable, whenever shall 
appear’’ that any one nine enumerated conditions exists. Subsequent 
sections the General Code provide how shall proceed and 
what after taking such possession. There can question that 
August 17, 1931, the superintendent banks seized, took forceable 
possession of, the property and assets then the possession and custody 
the bank, pursuant legal authority, and among the property and 
assets seized was $785, the proceeds the loan made Ramisch 
his adjusted service certificate. Nothing has been added taken 
from the proceeds this loan credited Ramisch his account with 
the bank. ‘‘Proceeds’’ has been defined being ‘‘the amount proceed- 
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ing accruing from some possession transaction,’’ and clear 
that this term was used the section the Code above quoted 
this usual and generally accepted sense. When control bank for 

liquidation purposes taken the superintendent banks, the ques- 

tion preference creates reality controversy between the depositor 

claiming preference and the other depositors who are general creditors, 

inasmuch the assets which all are participate are diminished 

the extent whatever preferences are allowed. The creation pref- 

erences, generally speaking, should therefore discouraged except 

cases where the right thereto clearly established. said Cavin 

Gleason, 105 256, page 262, 504, 506: ‘‘The equitable 

doctrine that, between equality equity, admits, far 

know, exception founded the greater supposed sacredness 

one debt, that arose out violation duty, that its loss 

involves greater apparent hardship one case than another, unless 

appears, addition, that there some recognized equity 

founded some agreement, the relation the debt the assigned 

property, which entitles the claimant, according equitable principles, 

preferential 

the instant case the bank must held have known that the 
check deposited Ramisch represented the proceeds loan made 
him the government, and that when collected the amount thereof was 
fact the proceeds the loan. The bank and every one connected 
dealing therewith was also bound know the law and know that the 
proceeds any such loan were exempt from seizure under legal 
equitable process. 

The amount these proceeds remained intact, part thereof hav- 
ing been appropriated Ramisch any other purpose nor converted 
him into any other form property. The commercial account was 
opened him for the sole purpose depositing therein this govern- 
ment check, and interest was payable thereon. sense was 
investment, nor transaction from which any profit would accrue. The 
assets the bank were augmented the extent the $785, deposited, 
and this sum being proceeds loan exempt from seizure under legal 
process, which the bank and the other creditors were bound know, 
none the can heard complain thereof. 

The judgment the court common pleas reversed, and the cause 
remanded that court, with directions overrule the demurrer, and 
for further proceedings according law. 

There another very apparent reason why the demurrer should not 
have been sustained. The petition Ramisch alleges that his claim was 
rejected toto the superintendent banks. Admittedly Ramisch, 
under any view the matter, the allegations the petition are true, 
general creditor. have assumed this allegation have been 
mere inadvertence the part the pleader, and, therefore, other than 
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mention it, have not regarded any importance the deter- 
mination the question presented for consideration. 
Judgment reversed, and cause remanded. 


GIFT SAVINGS ACCOUNT 


Grigonis’ Estate, Supreme Court Pennsylvania, 109 Atl. 
Rep. 706 


The mere delivery savings bank pass-book the depositor, 
who the time expectation death, another with the in- 
tention transferring the account the donee the event the 
depositor’s death, not sufficient constitute valid gift and, upon 
the death the depositor, his estate and not the donee will en- 
titled the deposit. The reason given that possession the 
pass-book alone, without the signature the depositor with- 
drawal order, not sufficient entitle the holder the deposit. 

NOTE. has been held other jurisdictions that delivery 
savings bank pass-book, under similar those pres- 
ent this case, does constitute valid gift mortis’’ (in the 
event the depositor’s death). 


the matter the estate Joseph Grigonis, deceased. From 
lower court’s refusal recognize its distribution account, valid, 
claim Nellie Movitch personal property decedent gift 


causa mortis, claimant appeals. Affirmed. 


Eaton and Eckles Davis, all Pittsburgh, for appellant. 
and Harry Dunmire, both Pittsburgh, for 


appellees. 


PER appeal from the refusal the below 
recognize its distribution account, valid, appellant’s claim 


personal property decedent gift causa mortis. 


Three days before his death, Joseph Grigonis, who lived the home 
appellant, decided become patient nearby hospital because 
serious illness. Anticipating death, handed appellant pass-books 
for five bank accounts, stating, the presence witnesses, that ex- 


pected die and ‘‘if did not come back they should The 
books were for deposits three banks, one checking account and four 
savings accounts, two the latter being the name decedent 
trust for two brothers designated. 


The court below found that, although decedent’s intention make 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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the gift was clearly stated, his action delivering only the pass-books 
claimant was not sufficient divest his title the bank accounts and 
make complete gift donee, the donor’s lifetime, with the rights 
and powers ownership, required under Walsh’s Appeal, 122 Pa. 
177, 187, 190, 470, Am. St. Rep. 83, 535, constitute 
valid gift causa mortis; intent alone not being sufficient. Id., 122 Pa. 
186, 187, 470, Am. St. Rep. 83, 535. Here, that 
case, the mere possession the pass-books did not entitle one the 
money deposit, the depositor’s signature withdrawal order, 
check, assignment the account, similar paper being essential 
show the right third party, even the depositor himself, the 
money bank. Lacking such authorization, claimant could not have 
asserted title the accounts the donor’s lifetime, and the decree 
the court below dismissing the claim must affirmed. 

may add that find nothing appellant’s argu- 
ment the point that the principles laid down Walsh’s Appeal, 
supra, elements necessary constitute gift causa mortis, have 
been overruled. That case expressly differentiates between the pos- 
session pass-books and other choses action evidence owner- 
ship, which excludes from consideration most the cases cited us. 
Bulakowski Phila. Saving Fund Society, 270 Pa. 538, 113 553, 
cited appellant, where the depositor’s bank book was stolen and pre- 
sented with withdrawal notice containing forged signature, the bank 
book was held not much evidence ownership the money 
identity the person claiming ownership, and the money was not 
paid applicant presentation the pass-book alone. The case 
without value tending show that possession pass-book invests 
the holder with ownership the bank account referred therein. 

The decree affirmed, cost the estate. 


DEPOSITS TRUSTEE BANKRUPTCY NOT 
ENTITLED PREFERENCE 


Surprise First Trust Savings Bank Hammond, Appellate Court 
Indiana, 180 Rep. 926 


Deposits made trustee bankruptcy bank are not en- 
titled preference upon the failure the bank either special 
deposits ‘‘debts due the United States’’ under Code, 
191, 193. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §131. 
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Proceedings intervening petition Charles Surprise, 
trustee bankruptcy, against the First Trust Savings Bank 
Hammond, Ind., corporation, and others. From adverse judgment, 
the trustee appeals. Affirmed. 

Whinery, Hammond, and Draper, Gary, for ap- 
pellant. 

Bomberger, Peters Northland, Hammond, for appellees. 


LOCKYEAR, J.—On the 27th day February, 1931, Murray 
Turner and William Belman were appointed receivers for the ap- 
pellee First Trust Savings Bank Hammond, Ind., with the usual 
powers take possession and control the assets said bank, reduce 
its assets cash, and wind the affairs said corporation. 

The appellant had for number years prior the closing said 
bank been appointed trustee and receiver 
the United States District Court for the Northern District In- 
diana, large number bankrupt estates then and there being ad- 
ministered said United States court. That such trustee, and 
such receiver, the appellant had from time time deposited large 
amounts money, which had come into his hands belonging the 
bankrupt estates administered him, the said First Trust 
Savings Bank, which bank had petitioned for and had been designated 
depository for such moneys; that said moneys deposited were 
separate accounts for each the several bankrupt estates which 
was trustee receiver, the case might be, the same being deposited 
the name Charles Surprise, trustee receiver bankruptcy 
the estate (name inserted) bankrupt. 

That the time the appointment the receiver for the appellee 
bank had separate accounts said bank, totaling the sum 
that the said First Trust Savings Bank, order qualify 
such depository, prior the deposit any such funds said 
Charles Surprise, had been, upon its petition said United States 
District Court, designated depository and had given bonds the 
United States America for the safe-keeping all such moneys. 

That said Charles Surprise, thereupon and soon after the appoint- 
ment the receiver said bank, demanded from them return each 
and all said funds him, which they refused pay over him 
aforesaid, and that (the said Charles Surprise) then, leave 
the court, filed his intervening petition Lake superior court against 
said bank and said receiver, alleging the facts above stated, and 
prayed for order and judgment declaring said funds preferred 
claims the assets said bank. The bank and said receiver appeared 
and filed answers thereto general denial. 

Upon the issues thus joined, the cause was heard, and, the court hav- 
ing heard the evidence, found against the said Charles Surprise, 
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such trustee, and found that the claim should denied 
priority claim against the First Trust Savings Bank 
said receiver, and that said claim should stand as-a with- 
out any right priority preference, which finding end ruling 
the court the petitioner, Charles Surprise, was ex- 
ception. 

The appellant filed motion for new trial, alleging that the decision 
the court not sustained sufficient evidence and contrary 
law, which motion for new trial was overruled and proper exceptions 

Appeal this court followed said ruling. 

the contention the appellant, first, that the several deposits 
were special deposits, and, being such, were entitled preference; 
second, that the deposits Charles Surprise, trustee receiver 
debt owing the United States, and entitled 
preference under sections 191 and 193, title the United States Code 
(31 USCA 191, 193). 

The appeliant contends that these deposits, because having been 
required made under the rules the Federal court and under the 
Bankruptey Act Congress (11 USCA), thereby became special de- 
posits, and are for that reason entitled preference. 

The facts this case not show them special deposits. 

They were made the same manner any other deposits. 

They were not deposited for any specified purpose and were subject 
check other amounts were. 

call attention the case Gardner Chicago Title Trust 
Holmes, speaking for the court, says: ‘‘We assume that when money 
July 1898, 541, Stat. 562 (Comp. St. 9645) Fed. Stat. Anno. 
Ed. 1048, USCA 101], deposited other money is, and 
becomes the property the bank, leaving the bank debtor for the 
amount. But when this money was deposited with this Bank seems 
that the Bank had notice that was part fund appropriated 
paying the Coal Company’s debts, which the note held the Bank 
was one. think, that would inequitable allow the Bank 
proceed diminish that fund without accounting for the portion that 
had received. When the Bank accepted deposits from fund against 
which had credit must taken have known that could not 
profit the fact the expense other the same 
effect, see McLain Wallace, Receiver, 103 Ind. 562, 

The appellant also contends that these deposits are debts due the 
United States and under the Federal statute, sections 191 and 193, title 
31, Code (31 USCA 191, 193) are preferred. 

The statutes are follows: 
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Section ‘‘Whenever any person indebted the United States 
insolvent, debts due the United States shall first 
193: the principal any bond given the 
United States insolvent, any surety the bond 
the United States the money due upon such bond, such surety 

shall have the like priority for the recovery and receipt the 
moneys out the estate and effects such insolvent 
secured the United States; and may bring and maintain suit upon 
the bond, law equity, his own name, for the recovery all 
moneys paid 

The Supreme Court Iowa, Andrew Crawford County Bank, 
208 Iowa 1248, 224 499, holds that such deposits are not debts 
due the United States. 

The Supreme Court South Carolina holds the same the case 
American Surety Co. Royall, Receiver, al. (March 27, 1931) 160 

find authority the contrary. 

The title these deposits belong the creditors the bankrupt. 
The officers the Federal court are sense the owners the funds, 
nor the United States the owner. 

Finding reversible error, the judgment affirmed. 


7 
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Paid Testimonials 


not violation the Federal Anti-Trust Laws for 
manufacturer publish signed testimonials vouching 
for the merits his product, without also publishing the 
amounts paid for the testimonials. 

This the conclusion the United States Circuit Court 
Appeals the case Northam Warren Corporation 
Federal Trade Commission, Fed. Rep. (2d) 196. 

deciding this point the court said: 


The petitioner concedes that paid certain well-known 
persons the theatrical and social life the community substantial 
sums for consent use their testimonials with their signatures 
thereto. statements contained the testimonials, the Com- 
mission expressly found, were truthful expressions opinion 
and concerning petitioner’s’ products. They accurately set forth 
the opinion each the several authors the testimonials 
recommendations. Commission, however, found that the failure 
disclose that the petitioner paid substantial sums money 
the persons named for the testimonials “has the capacity and 
tendency mislead and deceive the ultimate purchasers said 
preparations into the erroneous belief that said testimonials are 
entirely voluntary and unbought, and tends and does divert trade 
from competitors who not use purchased testimonials advertis- 
ing their products.” 

The petitioner New York corporation manu- 
facturing toilet aticles, and particularly preparations for the care 
finger nails and cuticle which are sold under the trade name 
preparations are sold interstate commerce 
through jobbers and retailers. has annual sales volume 
between two and three million dollars. 

The question therefore presented whether Congress has con- 
ferred upon the Federal Trade Commission jurisdiction, the 
interest the public, prohibit unfair method competi- 
tion, tending create monopoly unduly restrain trade, 
the use admittedly truthful testimonials, unless accompanied 
statement that payment has been made for their use. There 
claim misbranding, falsity, insufficiency the statement label- 
ing the product. such case action the Commission would 
justified under the provisions the act, for such would deception 
necessarily tending promote unfair competition with those who 
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were selling the true article the genuine product. Federal Trade 
Comm. Eastman Kodak Co., 274 619, Ct. 688, 
Ed. 1238; Federal Trade Comm. Western Meat Co., 272 
554, Ct. 175, Ed. 405; Berkey Gay Furniture 
Co. Federal Trade Comm., (2d) 427 (C. 6). The 
quality the petitioner’s products not brought into question; 
nor there charge that its products were inadequately labeled 
testified to, testimonials, induce the public purchase 
from under practices deception. The indorsements are said 
neither exaggerations nor untruthful. There claim 
monopoly. would seem, therefore, that there was violation 
the Sherman Anti-Trust Act (15 USCA section 1-7, 15) 
Clayton Act (38 Stat. 730). the testimonials, having 
merit, may tend increase the volume business, still, 
honest opinion expressed under the signature the giver 
such testimonial, the public cannot presumed induced 
purchase the petitioner’s products any way manner that might 
said tend divert trade from competitors who not use 
testimonials advertising their products. doubtful the 
public gullible enough believe that such testimonials are given 
without compensation. But, they are paid for, providing they 

The use testimonials, which are truthfully stated under the 
signature the giver, cannot any sense regarded unfair 
competition involving tendency restrain competition 
unduly, and the Commission was without jurisdiction interfere. 
New Jersey Asbestos Co. Federal Trade Comm., 264 509, 
this court held that long-standing practice entertainment 
buyers and employees customers, such liquor, 
cigars, meals, and theater tickets, not unlawful practice giving 
the Commission jurisdiction act. Ostermoor Co. Federal 
Trade Comm., (2d) 962, 964, 327, held that 
advertisement showing picture mattress uncovered 
one end and extending surprising degree, exaggerating the 
actual thickness and resiliency the layers, was not unfair 
method competition. said: “In our judgment, this pictorial 
representation the process manufacturing Ostermoor mat- 
tresses and the materials used therein, even though exaggerated 
their characteristics, cannot deceive the average purchaser. 
There basis for the finding that numbers 
purchasers had been misled and deceived the grossly exaggerated 
pictorial representation.’ 

Because prominent person ventures opinion without being 
ment. the testimonials involved here represent honest beliefs 
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the indorsers, there misrepresentation concerning the product, 
and unfair competition created. have right presume 
that indorsers commercial products falsify their statements 
because they have received compensation. are misrepre- 
sentations, and the Commisison was without jurisdiction. 


Purchase Goods “to Shipped Specified” 


contract for the purchase goods manufactured 
and “to shipped specified” the purchaser does not 
mean that the purchaser may escape liability under the 
contract neglecting give shipping instructions. 
means that the purchaser required order the goods 
shipped within reasonable time. does not this 
becomes liable for the purchase price. This point was decided 
the Supreme Court Pennsylvania recent case, 
Doehler Die Casting Co. Correct Measure Co., 160 Atl. 
Rep. 772. 

this case the plaintiff agreed manufacture for and 
sell the defendant certain metal nuts named price. 
Some them were delivered once and the balance 
were shipped specified.” The plaintiff manu- 
factured the nuts and forwarded those which were 
delivered once. These were accepted and paid for and 
later other lots were shipped the defendant’s request and 
paid for. Some two and half years after the making 
the contract the plaintiff sued for the contract price the 
balance, which the defendant had neglected order out. 
holding that delay two and half years the part 
the defendant was unreasonable and that the 
was liable the court said: 


Defendant admits that, contract for the purchase and sale 
goods does not state time within which delivery made, 
the law implies reasonable time therefor, but avers that the words 
“to shipped specified” give defendant the exclusive right 
determine when and where they are shipped, and that this 
right indefinite time. not interpret that language. 
Assuming, both parties do, that does not mean “to shipped 
[to the place] specified,” but relates also the time shipment, 
then, the contract its entirety does not designate time, 
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must construed mean “to shipped specified” within 
reasonable time. The reason for the general rule thus stated 
Williston Contracts, 58: “partly order carry out 
the supposed actual intention the parties and partly, doubtless, 
order prevent offer agreement from being ineffectual 
because too indefinite, courts will, where the contract contemplates 
single act exchange acts, unless the circumstances show 
contrary intention, construe promise which does not terms 
state the time performance intending performance 
reasonable time.” The reason stated applies quite well the 
indefinite language the present contract would the words 
“to shipped specified” had not been included it; and hence 
the presumption reasonable time just applicable the 
one case the other. 

also thoroughly well settled that where, here, the facts 
are undisputed, the question what constitutes reasonable 
time one law, determined the court. Wise, 
Pa. 173; Morgan McKee, Pa. 228; Kinter Common- 
wealth Trust Co., 274 Pa. 436, 118 392; Grant Lovekin, 285 
Pa. 257, 342; Gervis Kay, 294 Pa. 518, 144 529, 
297; Tinius Olsen Testing Machine Co. Wolf Co., 297 
Pa. 153, 146 541, 718. its application that 
rule the court below held that the delay the instant case was 
unreasonable, and with this conclusion agree. The contract was 
made October 11, 1927, and the nuts were made immediately there- 
written notice send shipping instructions was 
not given until April 11, 1929, year and half after the contract 
was signed, and suit was not brought until May 13, 1930, when 
more than another year had elapsed. The excuse that did not 
suit defendant take and pay for them any time before suit 
brought has more bearing the question the unreasonable- 
ness the delay than has its erroneous construction the agree- 
ment itself. Indeed, seems clear that its erroneous construction 
wholly blame for the failure specify time and place 
shipment. 


Death Employee Killed Course Duty 
Compensable 


One who was the employ automobile tire sales 
company was killed one two robbers, engaged rob- 
bing the company’s store. The deceased was employed 
nominally salesman, but appeared that was also 
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officer and stockholder the company and acted its 
manager. the time the robbery the deceased and his 
father were the store. The evidence showed that deceased 
was killed after the robbers had emptied the cash register 
and the deceased had grappled with one them. was 
held that the death was due “accident arising out 
and the course the employment” within the meaning 
the Missouri Workmen’s Compensation Law and that 
the deceased’s dependent mother was entitled compensation. 

The case which this was decided Sweeney Sweeney 
Tire Store Co., Rep. (2d) 205, decided the St. 
Louis, Mo., Court Appeals. The rules applicable 
case this kind are announced the following words 
the court: 


For their first point, appellants (the employer and the insurer) 
argue that the facts found the commission fail show, and 
indeed that there not sufficient competent evidence the record 
show, that the death the deceased was the result “acci- 
dent” within the contemplation the Compensation Act. Inciden- 
tally, the commission did specifically find that there was 
but aside from this think that the point utterly without merit. 
Concededly, when the deceased grappled with the robber, the com- 
mission found did, subjected himself large measure risk 
bodily harm and injury; but nevertheless his death was 
means necessary and inevitable consequence his conduct. Many 
acts which employee called upon perform the course 
his employment are fraught with danger more less degree, and 
yet, injury death follows, said unexpected and 
unforeseen result the intentional act the employee, and 
properly classed accident within the meaning section 
3305 (b), 1929. Carr Murch Brothers Construction Co., 
223 Mo. App. 788, (2d) 897; Guillod Kansas City 
Power Light Co., 224 Mo. App. 382, (2d) 97. Cases 
where injury death has followed under circumstances the same 
similar those bar are found reported from many 
jurisdictions, and know case, nor has one been cited us, 
where the court has hesitated denominate the injury death 
accident, far regards the right compensation. This con- 
tention may therefore ruled against appellants without further 
comment. 

The next point, however, much more serious one. This 
the suggestion, which earnestly advanced appellants, that there 
not sufficient competent evidence the record show that the 
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death the deceased was the result accident “arising out 
and the course the employment.” 

course, understand the law, the conclusion that the 
death the deceased came the course of” his employment not 
seriously questioned. occurred within the period the 
employment, the very premises the employer, and while the 
deceased was engaged the fulfillment the duties his employ- 
ment. But this alone not enough make the case compensable, 
for the phrases “out of” and “in the course of” the employment 
are not synonymous, but are independent each other; proof the 
one does not necessarily establish the other; and the inclusion 
both elements the act makes obligatory upon the claimant, 
meeting his burden proof, establish that the injury death 
arose, not only “in the course of” the employment, but also “out of” 
the employment well. Smith Levis-Zukoski Mercantile Co., 
223 Mo. App. 743, (2d) 470; Jackson Euclid-Pine 
Investment Co., 223 Mo. App. 805, (2d) 849; Stone 
Blackmer Post Pipe Co., 224 Mo. App. 319, (2d) 459; 
Metting Lehr Construction Co., 225 Mo. App. 1152, 
(2d) 121. 

The phrase “out of” the employment refers primarily the 
origin cause the accident. attempting announce some- 
what general rule which would applicable fashion all 
cases, the courts say that injury arises “out of” the employment 
when reasonably apparent, upon consideration all the facts 
and circumstances, that casual connection exists between the 
conditions under which the employee’s work required done 
and the resulting injury. The risk may either ordinary 
extraordinary one, long bears definite relation the 
employment; may originate either from within from without 
the employment, only the exposure the risk peculiar the 
employment; and the particular act, the doing which the injury 
follows, may even ancillary the employment proper, long 
tends ultimately react the benefit the employer. 
other words, enough for the injury held arise “out of” 
the employment natural and reasonable incident thereof, 
even though not foreseen anticipated; but all events must 
the rational consequence some hazard connected with the 
duties which the employee called upon perform. Wahlig 
Krenning-Schloapp Grocer Co., 325 Mo. 677, (2d) 128; 
Cassidy Etermit, Inc., 326 Mo. 342, (2d) 75; Smith 
Levis-Zukoski Mercantile Co., supra; Hager Pulitzer Publishing 
Co. (Mo. App.) (2d) 578; Jackson Euclid-Pine Invest- 
ment Co., supra; Bise Tarlton (Mo. App.) (2d) 993; 
Metting Lehr Construction Co., supra. 
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Indeed, has been wisely said that there justification, 
the practical application the act, for investing the words “arising 
out and the course the employment” with technical 
that they are plain, ordinary, and everyday words, and therefore 
should given their plain, usual, and ordinary meaning; and that 
every case involving their application with regard the right 
compensation, where casual connection sought made 
between the act and the injury, should necessity decided upon 
its own particular facts and circumstances. Chevrolet 
Motor Co. (Mo. Sup.) (2d) 601; Sawtell Stern Brothers 
Co. (Mo. App.) (2d) 264. 

Though this means free from difficulties, cannot 
escape the conclusion that the death the deceased fairly trace- 
able his employment. The commission found upon the facts 
before it; and, determining the property the award 
rendered, must look the evidence most favorable support 
the finding, and must accord the claimant, the prevailing party, 
the benefit the fair and legitimate inferences drawn from 
all the evidence. Betz Columbia Telephone Co., 224 Mo. App. 
1004, (2d) 224; Smith Levis-Zukoski eMrcantile Co., 
supra; Huelsmann Stute Co. (Mo. App.) (2d) 387; 
Bise Tarlton, supra; Travelers’ Insurance Co. Davis (Mo. 
App.) (2d) 945. 

Now the commission found only that the deceased was employed 
salesman for the company, but that means all there 
the record identify his status. have already mentioned 
the fact that was officer and stockholder the company, and 
beyond this was shown that was the manager the company. 
This latter fact appears both from the police report the occur- 
rence and from the transcript the coroner’s inquest, both which 
were introduced evidence and relied upon appellants, and for 
the truth and accuracy which they must thereafter held 
vouch. Furthermore, the father the deceased, when asked the 
capacity which his son was employed, testified: “Practically all 
around; doing anything that could help along.” 

Thus seen that the deceased was far more than 
mere salesman for the company, and, fact, that his duties were 
coextensive with the operation the business; and reasonably 
inferred that his obligations the company were commensurate 
with the responsibilities which the general character his 
ment entailed upon him. 

Viewing his status that light, would seem 
follow that the protection and preservation the company’s 
property was incidental his employment. Ordinarily the scope 
that duty would not have led resistance armed robbers, but 
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when such peril the property presented itself, how can say 
that the deceased, offering resistance the robbers, was acting 
the less within the legitimate scope his employment than 
had merely been securing and protecting the property against loss 
from any other cause? 

element inherent the duty protecting property that 
there may some degree violence encountered. who are 
required deal with lawless persons may themselves met with 
lawlessness return. When special duty arises such case, 
then corresponding risk personal violence arises, and the duty 
and risk become correlative. The precise form which the risk may 
take not much consequence, nor its unexpectedness and 
gravity made the test. 

the deceased had been employed watchman guard, 
with the primary duty defending the employer’s property against 
those with criminal designs upon it, venture the opinion that the 
right his dependents compensation would not questioned. 
But was not the same duty sense incidental the employment 
officer and manager the company? And the event 
robbery, did not the fact and nature his employment mark the 
deceased special victim? 

other words, the danger apprehended from robbers was 
peculiar and special the status the deceased over and above 
that which was common the neighborhood large. this 
mean that the risk which was exposed reason his employ- 
ment was greater degree than had not been employed. 
customer bystander, even ordinary employee, who might 
have chanced have been presented the store the time 
the robbery, might indeed have been injured killed 
consequence thereof; but the risk would certainly not have been 
great the case one who occupied the general and peculiar 
status the deceased. 

The designs the robbers were not against the deceased per- 
sonally, but against his employer’s property. was not his own 
possessions which was attempting protect, but the property 
his employer. The act resisting the robbers was reasonably 
related the general service which the deceased was employed 
render, and was undertaken him good faith furtherance 
the employer’s business. The risk was not all events antici- 
pated one; the act the deceased was doubtless rash and 
but now that his death has followed, appears under all the circum- 
stances the case have had its origin risk connected with 
the employment, and have flowed from that source rational 
consequence. rule therefore that there sufficient competent 
evidence the record warrant the finding that the death was 
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accident arising out and the course the employment, and 
that the award must stand, there one whom the compensa- 
tion may properly go. Reithel’s Case 222 Mass. 163, 109 
951, 1916A, 304; parte Terry, 211 Ala. 418, 100 
So. 768; Dean Stockham Pipe Fittings Co., 220 Ala. 25, 

This brings therefore consideration the last point 
made for our review, which that there not sufficient competent 
evidence the record sustain the commission’s finding that the 
claimant was dependent upon the deceased. 

The record shows that the deceased was twenty-nine years age 
the time his death; that was unmarried; and that lived 
home with his mother 3603 Cass avenue, the city St. 
Louis. father, the mother, and the deceased constituted the 
entire family. 

The deceased regularly contributed the sum $15 week 
his mother, which went into the general budget help maintain 
the home, and frequent occasions also bought fruits and 
vegetables for the family table. Sometimes when had surplus 
cash hand, when his dogs would win prizes dog shows, 
would make extra donation his mother, buy articles 
clothing for her. Out such donations, the mother furnished 
board and lodging the deceased; did his washing, ironing, and 
mending; and supplied food for his dogs. 

The father testified that the tire business had been very unprofit- 
able, and that his concern had lost money for the last six years; 
and that had been able draw only small salary from the 
company. endeavored contribute the same amount did the 
deceased towards the maintenance the household, but sometimes 
the state his finances would not permit him make his regular 
contributions. 

The mother testified that she was absolutely dependent upon 
her son’s contributions; that she had income from any source 
other than her husband’s earnings; and that, since the death her 
son, she had taken two boarders into her home. 

The commission found, with one member dissenting, that the 
mother had been partial dependent upon the deceased, and fixed 
her compensation the amount which has been heretofore indicated. 

The act itself defines dependent relative the deceased 
blood marriage, who was actually dependent for support, 
whole part, upon his wages the time the injury. 
Section 3319 (d), 1929. Furthermore, our act written, 
the dependency the claimant, and not his financial injury, 
which the test his right compensation. 
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Below are given, digest form, recent decisions the State and Federal Courts affecting 
business. The decisions are grouped under appropriate headings, alphabetically 
arranged. the beginning each decision are given the title, the court 
which was decided, and the reporter citation 
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BANKRUPTCY 


Ordinance Prohibiting Bankrupt 
Sales Invalid 


State rel. Zbar Mizell, Chief 
Police, Supreme Court Florida, 142 
So. Rep. 824 


ordinance, which prohibits the 
conducting bankrupt, trustee 
receivership sale, without having 
first obtained license therefor and 
paying license fee ten dollars 
broad its terms impose 
unreasonable burden upon bona fide 
merchants. 

The opinion the court this 
case reads follows: 


this case the plaintiff error 
was arrested charged with the viola- 
tion section 99a the Code 
Ordinances the City Bartow, 
the pertinent part which ordinance, 
far this case concerned, reads 
follows: 

shall engage conducting 
rupt, trustee receivership sale 
goods, wares and merchandise repre- 
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sented bankrupt, trustee 
receivership stock without first having 
made written application the Tax 
Collector for license stating 
the place where the sale con- 
ducted, kind merchandise desired 
sold, and length time for 
which wished obtain license, 
and thereupon paying the Tax Col- 
lector the City Bartow the 
license fee advance $10.00 per 
day for each day during the period 
time for which said party wished 
obtain license, provided that 
license shall issued for period 
less than ten days.” 

Petitioner sued out writ habeas 
corpus before the circuit judge. 
hearing the ordinance was held valid 
and the petitioner remanded. 

The ordinance materially differ- 
ent its effect and terms from the 
state law the same subject. See 
section chapter 14491, Acts 
1929, Ex. Sess. 

The power the Legislature, and 
municipal authorities acting under 
legislative authority, separately 
classify and deal with special sales 
goods advertised, held out, 
peculiarly appeal the cupidity 
the public, and therefore subject 
special police regulations and taxa- 
tion, cannot denied. Rast Van 
Deman Lewis Co., 240 
1917A, 421, Ann. Cas. 1917B, 455; 
Adams Isler, 101 Fla. 457, 134 So. 
535; Levy Stone, Fla. 458, 121 
So. 565. 

But ordinances undertaking 
classify, regulate, and tax such special 
sales must drawn with such def- 
initeness and precision not 
include within their terms the conduct 
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US 
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which may not reasonably law- 
fully included such classification 
are here called deal with. 
Tyson Bro.-United Theatre Ticket 
Offices Banton, 273 418, 
1236. 

The ordinance here involved 
broad that its terms must 
able burden upon bona fide merchants 
who were the original owners the 
stock merchandise proposed 
sold, selling their stocks mer- 
chandise regular course trade 
under mercantile license do, and 
for this reason the ordinance must 
See parte Harrell, Fla. 
So. 166, 1918F, 514. 


CORPORATIONS 


Authority President Make Em- 
ployment Contract 
Mayhew Budd Mfg. Co., Supreme 
Court Michigan, 242 Rep. 

While the president business 
corporation has authority bind 
the corporation employment con- 
tracts made the due and usual 
authority employ person and 
enter into agreement with him, 
kept secret from the directors and 
other officers the corporation, 
pay him annual salary 
$30,000. 

The opinion the court this 
case reads follows: 


This case, appealed defendant 
corporation, must the 
verdict for plaintiff being against the 
great weight the evidence, and for 
another reason, which 


briefly, the reversal will without 
new trial. 

The action averred contracts 
employment against defendant cor- 
poration and Budd, its president. 

the trial court, verdict favor 
Budd was directed, which plain- 
tiff has not appealed, question 
right recover against Budd fore- 
closed. 

Plaintiff was employed defend- 
ant corporation 1924 $25 per 
day, later changed $70 per month, 
and continued the employment 
nearly five years, and was paid regu- 
larly and full until discharged. 
Under his pleading, testified 
secret agreement with Budd that, 
while his seeming compensation should 
above stated, was receive 
annual salary $30,000. 
claims have made the secret agree- 
ment 1924 for one year, and, with- 
out payment, have renewed 
secret conferences with Budd each 
the four succeeding years. 

Plaintiff testified the agreements 
were kept secret from other 
officers and the directors defendant 
corporation, and, effect, that 
and Budd alone were know them. 
The asserted reason for such great 
secrecy not here important, nor 
need review the evidence further. 

considered that Budd here had 
authority make usual course 
business the contract employment 
which was made and which was rec- 
ognized and performed the corpo- 
ration its part. 

this record ought not 
found that there were the secret agree- 
ments, but, assuming they were made, 
Budd had power president 
enter into them behalf the 
corporation. Budd was not the corpo- 
ration. had board directors, 
which had not abdicated. Budd, 
appears, could bind the corporation 
employment contracts made due 
and usual course business, but the 
contracts here asserted were most 
extraordinary. Budd could agree 
secretly pay $30,000 per year, 
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could well agree pay larger 
sum. could bind the corporation 
one secret agreement, might 
bind greater number. The 
corporation might committed 
demands producing insolvency without 
knowledge its managing directors. 
That Budd had authority, express, 
inferred, implied, enter into such 
contracts, plaintiff, from the very 
nature them, must have known. 

The corporation not bound 
the alleged secret agreements. Cook 
Corporations (8th Ed.) 716; 
Humphrey Onaway-Alpena Tel. 
Co., 204 Mich. 97, 170 
Thompson Corporations, 1070; 
Creamery Co., 223 Mich. 543, 194 
550; Hallenbeck Casket Co., 
117 Mich. 680, 119; Ten 
378, Am. St. Rep. 633. 

Reversed without new trial and 
with costs. 


Payment Dividends Out Capital 


Cartwright Albuquerque Hotel Co., 
Supreme Court New Mexico, 
Pac. Rep. (2d) 261 
amendment the charter 
corporation, which provides for 
the payment dividends pre- 
ferred stockholders regardless the 
condition the surplus 
profits void being contrary 
public policy and violation 

the statutes New Mexico. 

The plaintiff brought this action, 
the Albuquerque Hotel Company, 
against the hotel company and the 
owners majority the pre- 
ferred stock obtain adjudica- 
tion the validity the pro- 
posed amendment. The defendants 
alleged that their claim against the 
corporation amounted debt 
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the part the corporation and 
that the amendment 
adopted conformity with 
agreement between them 
corporation for the payment 
that debt. 

The lower court found favor 
the defendants. This was re- 
versed the Supreme Court, 
which held the amendment 
void and, holding, said: 


The fundamental error relied upon 
that the amendment void 
against public policy, and against 
1929 Comp. St. 32-135; that, being 
thus void, consent agreement 
the corporation any stockholder, 
nor the acceptance and retention 
any benefits connection with such 
consent agreement, can estop either 
corporation stockholder. 

the section mentioned, pro- 
vided that corporation shall make 
dividends, except from the surplus 
net profits arising from its business, 
and provided further that the 
directors under whose administration 
dividends may made violation 
this provision “shall jointly and 
severally liable the corpora- 
tion and its creditors, the event 
its dissolution insolvency, the 
full amount the dividend made. 

Appellees contend that the prohibi- 
tion section 32-135 does not extend 
preferred stock; that the act (1929 
Comp. St. 32, art. whole 
contemplates the issue preferred 
stock with the qualities corporate 
debt, conversion preferred 
stock into debts; that the prohibition 
against paying dividends from capital 
for the benefit creditors; that 
the amendment not void but merely 
voidable the instance the credi- 
tors; and that the corporation and its 
stockholders may estopped ques- 
tion its validity. 

Fortunately these questions have 
been great measure answered for 


New Jersey, whence took 
our statute. 

less authority than Vice 
Chancellor Pitney 
some the views here pressed 
appellees. held that the liability 
directors for paying dividends from 
capital was “to provide fund 
satisfy creditors,’ but that 
tween the company, where there are 
creditors, and stockholders 
who have received the money, and 
the directors who ordered 
equity would not hear the 
stockholders’ demand recovery 
against the directors for the benefit 
the corporation. Appleton Rod- 


But appeal the Vice Chancellor’s 
decree dismissing the bill 
versed. Appleton American Malting 
The higher court held that: “The 
apparent object the provision 
afford protection equally the 
corporation and its creditors against 
loss reason the illegal act.” 
The evils declaring dividends from 
capital are pointed out 
opinion plainly show that the 
prohibition and the directors’ liability 
are also for the protection the 
general public against fraud. that 
view accepted, follows, think, 
that the payments dividends con- 
templated the amendment here 
question are void against the public 
policy this state, declared 
the Legislature. 


This decision was followed Sieg- 
Eq. 403, 910, 912; Mr. Justice 
Pitney himself there delivering the 
opinion. There was pointed out 
that the corporation itself that 
disabled. was also said: “Where 
[the statutory prohibition] 
tended for the protection the public 
public policy, not easy see 
how even the unanimous consent 
the stockholders may give sanction.” 


Since that case the only sanction 
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claimed was majority vote 
stockholders, the question was not 
present and was not decided. See, 
also, Siegman Electric 
See, also, Siegman Electric Vehicle 
Co. (C.C. 140 117; Tooker 
Nat. Sugar Refining Co., Eq. 
305, 10; Southern California 
Home Builders Young, Cal. 
App. 679, 188 586; Benas Title 
Guaranty Trust Co., 216 Mo. App. 

Strickland National Salt Co., 
Eq. 182, 828, 830, in- 
volved transaction which the 
court said: effect this transmuted 
their [preferred shareholders’] con- 
tingent right stockholders divi- 
dends into absolute right credi- 
tors receive debt.” 

The certificate thus attempting 
assure dividends regardless profits 
was held invalid. was distinctly 
held the court that the doctrine 
estoppel plead ultra vires “‘is 
applicable only ultra vires contracts 
the proper sense the term—that 
say, contracts that are beyond 
the statutory powers the corpora- 
tion. not applicable contracts 
expressly prohibited statute, and 
contrary the public policy the 


Liability for Medical Services Ren- 
dered Injured Employee 
Tyrrell Standard Underground 
Cable Co., District Court Perth 
Amboy, J., 160 Atl. Rep. 763 

Where doctor renders profes- 
sional services the injured em- 
ployee corporation, the 
request the corporation’s super- 
intendent, the corporation will 
liable for the value the services. 
Such liability not affected 
the Workmen’s Compensation Law. 
The facts this case are set forth 
the opinion the court, which 
follows: 
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The summons this case was 
issued 1927 the plaintiff, who 
physician the city Perth 
Amboy, recover the sum $184, 
which represents his bill for services 
rendered one James Kozak, 
employee the defendant corpora- 
tion. 

The facts, remember them, 
are that May, 1927, Kozak was 
injured accident during the 
course his employment, and was 
removed the Perth Amboy City 
Hospital unconscious condition. 
Dr. Tyrrell, member the staff, 
was present the time. 
examination the patient caused the 
plaintiff get touch with the 
defendant corporation through its 
superintendent, Mr. Hawley, and the 
plaintiff, advised Mr. Hawley that 
the patient was very bad way, 
and would require unusual amount 
care, including special nurses, 
order bring about recovery. The 
plaintiff was requested Mr. Hawley 
give the attention necessary 
bring about the recovery the 
patient, who had been injured 
reason his clothes having come 
contact with rapidly revolving shaft, 
which shaft caused his clothes 
strangle him for several minutes be- 
fore the machine could stopped. 
The patient had hemorrhages the 
brain and odema both lungs, and 
part his flesh was torn away 
from his body. 

The defendant corporation resists 
payment two grounds: (1) That 
the agreement should have been 
writing, and (2) that the plaintiff 
comes within the provisions the 
Workmen’s Compensation Act (Comp. 
St. Supp. **236—1 seq.). 

The defendant relies mainly upon 
Law, 878, 117 480. not 
agree with such contention because 
that case the services were rendered 
the physician the employee, 
the request the employee; but, 
this case, the evidence that the 
physician acted the request 
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the defendant corporation through its 
superintendent, who was the manager 
charge the plant the time 
the accident, and, such, would have 
right bind the company. 

The Compensation Statute only 
binding upon the parties the statu- 
tory contract, and they they 
only are entitled its benefits and 
are bound its terms. The plaintiff 
not bound the Compensation Act. 
769. 

There will judgment for the 
plaintiff the sum $184, and in- 
terest from July 1927, the sum 
$54.30. 


FOREIGN CORPORATIONS 


Solicitation Business State 
Foreign Corporation 

Smith Nolting First Mortgage Cor- 

poration, Court Appeals Georgia, 
164 Rep. 219 

The mere solicitation mort- 
gage loans within state 
foreign corporation, which loans 
are passed and accepted 
rejected the home office the 
corporation another state does 
not constitute doing business 
the first state subject 
the corporation the jurisdiction 
its courts. 

The plaintiff brought this action 
against the defendant mortgage 
company Georgia. The defend- 
ant traversed the service and filed 
plea the jurisdiction the 
ground that was non-resident 
corporation, not engaged the 
transaction business the State 
Georgia, and, therefore, not 
subject process that state. 


The trial court directed verdict 
favor the defendant, which 
holding was affirmed the Court 
Appeals. 

The facts appear the 
lowing paragraphs quoted from the 
court’s opinion: 


The only evidence introduced was 
that Claud Davenport, vice 
president and treasurer the defend- 
substance, that was the officer 
the defendant company 
charge Stokes (the defendant’s 
agent Atlanta) and outlined him 
Stokes was employed and paid 
salary the defendant corporation 
secure and submit loans; that the 
corporation pays the expense the 
office maintained Stokes At- 
lanta; that applications for loans are 
considered and passed upon the 
home office Richmond; that Mr. 
Stokes had authority 
company make any contracts 
agreements with reference 
loans generally; that (the officer 
charge Stokes) called Mr. Stokes 
mortgage loan correspondent; that 
there general agent the 
defendant company who maintains 
office place business Georgia; 
that loans procured Stokes are 
closed through the company’s attorney 
the point closing, and Mr. Stokes 
has nothing with the details 
the transaction, the money being 
sent direct the attorney; that the 
loan made the borrower and 
the commission charged 
borrower; that there nothing 
the company’s agreement with Stokes 
which would prevent the company 
from considering applications from 
others; that all notes, loan deeds, etc., 
taken the company are sent 
Richmond, and there 
done transacted the company 
this state other 
described; and that Mr. Stokes was 
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not authorized create obligation 
for the corporation. 

Counsel for the plaintiff his brief 
says: “Plaintiff error especially 
the case Bell New 
Orleans Northeastern Ry. Co., 
Ga. App. 812, 102.” This 
case would authority for plaintiff 
were not for the fact that the Su- 
preme Court, case based substan- 
tially the same state facts 
the instant case, has declined fol- 
low it. the case Vicksbourg, 
Ry. Bow, 148 Ga. 738, 
741, 381, 383, the Supreme 
Court said: “We have with great 
hesitancy reached conclusion con- 
trary that reached the Bell 
Case. The facts the Bell Case 
are not materially different from those 
the instant case.” the Bow 
maintained commercial agent this 
state solicit business, and paid the 
expenses his office Atlanta; and 
the Supreme Court held that “the 
mere solicitation business within 
the state, ‘unaccompanied local 
performance contract obligations,’ 
not ‘doing business’ with the state, 
bring the corporation within 
the jurisdiction the courts the 
The effort the resident 
soliciting agent the corporation 
obtain business within this state 
done elsewhere was mere inci- 
dent the corporation’s business, 
important though may be; and 
cannot affirmed that merely solicit- 
ing business within the state 
done wholly outside the state 
‘doing business’ within the state, 
give the corporation presence 
within the state for the purpose 
service The opinion 
further shows that determining 
this question has kept view 
“the broad principle interstate 
and has accorded faith 
and credit like judgments obtained 
upon such service citizen the 
courts another state against cor- 
poration this state.” See, also, 


1006 


Southeastern District. Co. Nor- 
dyke, 159 Ga. 150, 125 171. 


SALES 


Merchandise Delivered Within Period 
Specified Contract 
Mente Co., Inc., Robinson, Sup- 
preme Judicial Court Maine, 160 
Atl. Rep. 29. 

The plaintiff agreed sell and 
the defendant agreed buy 80,000 
bags shipped between August 
1930, and December 1930, 
ordered the buyer. The con- 
tract provided that the buyer must 
furnish written instructions and 
that the seller need not make any 
shipment until twenty working days 
after receipt such instructions. 

The plaintiff’s factory 
cated Savannah, Georgia. 
had agent, George Pennington, 
Houlton, Maine. The defend- 
ant’s business was located Cari- 
bou, Maine. 

August 19, 1930, the defend- 
ant mailed Caribou letter ad- 
dressed Pennington Houlton 
requesting shipment 23,000 
bags under the contract. The 
letter left Caribou the after- 
noon train, scheduled arrive 
Houlton 5:41 the same 
day. Pennington, being absent from 
town, did not receive the letter until 
August immediately tele- 
graphed the order Savannah. 

Some the bags were shipped 
from Savannah September 10th, 
and the balance September 13th. 
Upon their arrival Caribou the 
defendant, claiming that the bags 
were not shipped time accord- 
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ance with the terms the con- 
Thereupon the plaintiff brought 
suit recover for breach the 
contract. 

The court, assuming 
letter requesting delivery was de- 
livered Pennington’s office 
August 20th, held that the goods 
were shipped within the twenty-day 
period allowed the defendant. The 
court held because there were 
August 20th and the date ship- 
ment and, these days were ex- 
cluded and August 20th was also 
excluded, was apparent that the 
twenty-day-period. deciding 
the court said: 


The view which take the 
case renders unnecessary decide 
whether the 20-day period allowed 
the manufacturer for the shipment 
the goods commenced run from 
the day when the order was received 
the agent Houlton the 
principal Savannah, for either 
event the shipment seems have been 
made time. The agreed statement 
silent the time when the 
letter August 19th was delivered 
Pennington’s office. the absence 
any information the contrary, 
can only assume that this was 
August 20th. figuring the time 
within which the 
have been made, the day the receipt 
excluded. Benjamin, Sales (4th Ed.) 
Smith, 116 Me. 181; 
Walker, Me. 67. admitted 
that there were nonworking days 
between the date the receipt 
the order and the day shipment. 
exclude these days and August 
20th when the instructions were re- 
ceived, apparent that the last 
lot bags, shipped September 
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13th was sent within the 20-day 
period prescribed the contract. 


TAXATION 


Tax Distributing House Chain 
System Valid 


Great Atlantic Pacific Tea Co. 
Morrissett, United 
Court, Fed. Rep. (2d) 991 


Statute, imposing license tax 
merchants operating distributing 
houses, for the purpose supply- 
ing merchandise their own retail 
stores, equal amount the tax 
wholesale stores does not dis- 
criminate against such merchants 
and constitutional. 

the opinion the court said: 


Section 170 the Constitution 
that the General 
Assembly levy license tax 
upon any business which cannot 
reached the valorem system.” 

Section 188 the Tax Code 
Virginia statute levying annual 
license tax merchants. 1928 
(Acts 1928, 45), the General As- 
sembly, enacting the present Tax 
Code Virginia, amended the mer- 
chant’s license statute the addition 
what now the last paragraph 
section 188. This paragraph reads 
follows: “For every distributing 
house place this State (other 
than the house place manufac- 
ture) operated any person, firm 
corporation engaged the business 
merchant this state, for the 
purpose distributing goods, wares 
and merchandise among his its 
retail stores, separate merchant’s 
license shall required, 
goods, ware and merchandise dis- 
tributed through distributing 
house place shall regarded 
measuring the license tax.” 
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addition the tax retail 
stores, the state Virginia also levies 
equal amount that levied 
distributing houses. 

Complainant contended that the dis- 
tributing house license invalid 
violative the provisions the 
Fourteenth Amendment the Federal 
Constitution for the reason that 
imposes arbitrary and unreasonable 
classification, and, therefore, denies 
complainant the equal protection 
the law. 

recent years, owing the rapid 
growth and development what 
known chain stores, there have been 
number decisions the courts, 
both state and federal, dealing with 
the question taxation, attempted 
applied these stores, and, 
the course the preparation 
this opinion, the court has endeavored 
examine many these decisions 
could found. 

plainant (the Co.) that the 
taxing distributing warehouse 
merely effort place addi- 
tional tax burden upon chain stores, 
and thereby require them pay 
greater tax than other retail stores 
engaged the same business; that 
distributing house merely neces- 
sary incident arm the retail 
store system, and not taxable sepa- 
rately, such tax, being, effect, 
additional tax the method 
manner conducting such business. 
the other hand, the respondents 
(the Commissioners) contend that 
distributing house that distributes 
“stores” the same class 
wholesale house, and performs the 
same function; that distributing 
warehouse requires the same use 
the streets, the same fire and police, 
and other public service protection, 
and occupies the same general relation 
the taxing power wholesale 
house. The respondents further con- 
tend that retail store, owned and 
operated singly, when its 
goods the public sells them bur- 
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dened with both the wholesale and 
retail tax, and that, where number 
stores are operated together, 
here the complainant, which 
virtually does its own wholesaling 
through its distributing house, the 
goods are sold subject only the 
retail tax. further contended 
the respondent that the distribut- 
ing house properly classified and 
properly taxed wholesale house 
the tax imposed the statute 
question here equal the tax 
wholesale house. Hart Refineries 
Harmon, Treasurer, 278 499, 
Ct. 188, 189, Ed. 475, 
Mr. Justice Sutherland says, with re- 
gard classification for taxing pur- 
poses: “That clause does not prohibit 
classification, and the power the 
state classify for purposes tax- 
ation wide range and flexibility, 
provided that the classification rest 
upon substantial difference, that 
similarly circumstanced 
will treated alike. Statutes which 
tax one class property while ex- 
empting another class necessarily re- 
sult imposing greater burden 
upon the property taxed than would 
the case the omitted property 
were included. But such statutes 
not create inequality the con- 
stitutional sense. Nor the imposi- 
tion excise tax upon one occupa- 
tion one activity from which other 
and different occupations activities 
are exempt, denial equal protec- 
tion. enough all the same 
class are included and treated alike. 
These are firmly 
established repeated decisions 
this court that further discussion 

Again Louisville Gas Electric 
Ct. 423, 425, Ed. 770, 
Justice Sutherland has said: 
does not, however, forbid classifica- 
tion; and the power the state 
classify for purposes taxation 
wide range and flexibility provided 
always that the classification ‘must 
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reasonable, not arbitrary, and must 
rest upon some ground difference 
having fair and substantial relation 
the object the legislation, that 
Guano Co. Virginia, 253 412, 
415 Ed. 989, 990), Ct. 
Electric Appliance 
Corp. Day, 266 71, 85, 
Ed. 169, 177, Ct. 12; 
Schlesinger Wisconsin, 270 
230, 240, Ed. 557, 564, 
enough; the attempted classification 
‘must always rest upon some differ- 
ence which bears reasonable and 
just relation the act respect 
which the classification proposed, 
and can never 
and without any such basis.’ Gulf, 
150, 155 (41 Ed. 666, 668), 
Ct. 255.” 

the present case, the light 
these decisions the Supreme Court, 
are the opinion that the classifi- 
cation made the statute 
reasonable and not arbitrary one. 
Certainly, “all persons similarly cir- 
cumstanced” are treated alike. Every- 
one who operates distributing ware- 
house subject tax. Webster 
defines distribute meaning “to di- 


vide among several many.” 


festly, there can 
unless there more than one which 
distribute. 
house performs the function 
wholesale house, and classify 
distributing house with 
house for the purpose taxation 
certainly reasonable and not arbi- 
trary. 

“Any classification permissible 
which has reasonable relation 
some permitted end governmental 
the classification reasonably 
founded ‘the purposes policy 
Watson State Comp- 
troller New York, 254 122, 
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that the maintenance and operation 
large distributing house addition 
operating seven retail stores im- 
poses upon the commonwealth and the 
cities thereof burden 
fulfilling their obligations protect- 
ing rights, maintaining 
streets and highways, well fur- 
nishing sewer and other sanitary con- 
Commonwealth Bibee 
Grocery Co., supra. 

certainly could not maintained 
that manufacturer’s tax, levied 
all manufacturers, could not 
levied one who only manufactured 
for his own wholesale retail stores. 

real difference between complainant’s 
distributing house and place main- 
tained large department store 
from which goods are supplied 
the various departments one store, 
and that tax the one case and 
not the other discriminatory. 
cannot agree with this contention. 
The one place corresponding 
wholesale house, the other simply 
storage house, and classify them 
differently for purposes taxation 
well within the functions the 
taxing power the state. 


TRADE NAMES 


Mechanics’’ Rejected 
Title for Magazine 


Publications, Inc. Popular 

Mechanics Co., Court Customs and 

Patent Appeals, Fed. Rep. (2d) 
838. 


magazine will not permitted 
adopt and register the title 
“Modern Mechanics” where ap- 
pears that another publication 
similar character has carried the 
title “Popular Mechanics” for more 
than years and that the two 
titles will cause confusion the 
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public mind the detriment the 
The same conclusion was reached 
with reference the registration 
the title Mechanics and 
Inventions.” 

The opinion the court this 
case reads follows: 


These are appeals 
opposition proceedings from decisions 
sustaining the oppositions appellee, 
and adjudging that appellant not 
entitled the registrations for which 
has applied. These decisions 
the Commissioner reversed decisions 
the Examiner Interferences, who 
dismissed the oppositions 
that appellant was entitled register 
the marks for which had applied. 

tially the same questions, they will 
considered one opinion. stipula- 
tion the parties, both appeals, were 
merged single record. 


Appeal No. 2893. 


this appeal, appellant seeks reg- 
istration, under the Trade-Mark 
February 20, 1905, the notation 
“Modern Mechanics”; the first word 
being placed above the second, and 
both being inclosed within elliptical 
border line, used title for 
magazines. Appellee sets 
adoption and use 
“Popular Mechanics” title for 
monthly magazine, and claims prior 
ownership said mark and registra- 
tion the same November 17, 
1914, registration No. 101,201. 

The Commissioner his opinion 
correctly states that: “Both parties 
have taken testimony and 
factorily appears that the opposer was 
long prior many years—over 
quarter century—in the field 
the adoption and use its mark, 
that has used widely, and has 
established circulation its mag- 
azines which the present time 
substantially half million copies, 
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that has spent considerable sums 
advertising and promoting the sale 
its magazine, and the opposer is, 
able good will. Damage further 
predicated opposer upon the sim- 
ilarity the applicant’s mark 
opposer’s corporate name. There 
evidence actual confusion the 
goods the applicant with those 

Without passing upon the descrip- 
tiveness appellant’s mark, the Com- 
missioner held that confusion 
result from the use the two marks 
upon the respective magazines, and 
therefore sustained the opposition 
appellee. 

Appellant its brief, and upon 
oral argument, contends that the word 
“Mechanics” descriptive and can- 
not exclusively appropriated 
trade-mark. its brief states: 
The applicant contends that 
the opposer has exclusive trade- 
mark the word ‘Mechanics’ 
common law statute for the 
reason that ‘Mechanics’ descrip- 
tive name and not proper subject 
for exclusive trade-mark, but rather 
word ‘publici incapable 
exclusive pre-emption any 

this contention correct, 
would seem clear that the addition 
the word “Modern” would not 
render appellant’s mark nondescrip- 
tive, but, anything, would make 
appellant’s mark descriptive 
than the single word 
and therefore would not reg- 
istrable. 

If, the other hand, the word 
“Mechanics” not descriptive, 
applied the title magazine, 
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then are clear that there would 
confusing similarity between the 


title “Modern Mechanics” 
magazine and the title 
Mechanics” upon another. 

such case, since appellee the 
the notation “Popular Mechanics,” 
must prevail, pursuant the pro- 
visions section said Trade- 
Mark Act February 20, 1905 (15 
USCA 85). 

find error the decision 
the Commissioner, sustaining the 
opposition appellee and adjudging 
that appellant not entitled the 
registration which seeks. 


Appeal No. 2894. 


The facts this appeal are similar 
those involved appeal No. 2893, 
with the exception that the mark 
here sought registered ap- 
pellant consists the words “Modern 
Mechanics And the word 
being placed over the word 
“Mechanics,” and the words 
Inventions” under the latter. 

our opinion, the addition the 
words “And Inventions” the words 
“Modern Mechanics” does not render 
the mark less descriptive than the 
words Mechanics” alone, and 
larity between the words 
Mechanics” and the words 
Mechanics when 
applied magazines. 

For the reasons stated consider- 
ing appeal No. 2893, the decision 
the Commissioner this appeal must 
affirmed. 

The decisions the Commissioner 
Patents appeals Nos. 2893 and 
2894 are affirmed. 


upon one 
“Popular 


